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ABSTRACT 

The Indian real estate and infrastructure sector required a push to achieve the growth it was 
expected to achieve for the coming years. To achieve the full potential of the said sectors, 
provision of REITs and InvITs were introduced; it was also expected to ease the problem of 
delays and financial constraints. In India these vehicles have received good response from the 
investors. 

 With this article, the authors aim to provide a holistic understanding of REITs and InvITs 
as implemented in India and the phases of development it has already undergone under the 
vigil of the careful regulators in the market. The authors have also encompassed the 
developments in these vehicles during COVID- 19 and the revival strategy post the dip in 
economic growth in 2020. 
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INTRODUCTION 

The real estate and infrastructure sector in India is expected to grow 

exponentially in the coming decade. It is estimated that India will require 

investments worth INR 50 trillion across infrastructure by 2022 to have a 

sustainable development in the country.1 Pursuant to the requirements of the 

sector, the Government of India has allocated INR 111 trillion under National 

Infrastructure Pipeline for INR 2019-25 in sectors such as energy, urban 

railways, and roads.2 Furthermore, the real estate sector is projected to reach a 

market size of USD 1 trillion by 2030, with a significant growth from the 

market size of USD 120 billion in 2017.3 The regulators are constantly making 

provisions in order to supplement the growth of the sector. Real Estate 

Investment Trusts (“REITs”) and Infrastructure Investment Trusts 

(“InvITs”) are two such initiatives which are expected to propel the growth of 

the new-age India.  

Real Estate Investment Trusts 

REITs are expected to provide an opportunity of over USD 19.2 billion in the 

coming years.4 First proposed in 2007, REIT is a method to finance the 

infrastructure projects. After numerous amendments in the governing 

regulations, India witnessed its first REIT initial public offering (“IPO”) in 

                                                 
1 INDIAN BRAND EQUITY FOUNDATION, Infrastructure Sector in India, 
https://www.ibef.org/industry/infrastructure-sector-
india.aspx#:~:text=The%20infrastructure%20sector%20has%20become,sustainable%20develo
pment%20of%20the%20country.&text=5%2C000%2C000%20crore%20(US%24%20750%20
billion,railways%20infrastructure%20from%202018%2D30 (last visited Feb 6, 2021). 
2 MORDOR INTELLIGENCE, Infrastructure Sector in India – Growth, Trends, Covid-19 impact, and 
Forecasts (2021 - 2026), https://www.mordorintelligence.com/industry-reports/infrastructure-
sector-in-india (last visited Feb 6, 2021). 
3 INDIAN BRAND EQUITY FOUNDATION, Indian Real Estate Industry Report, 
https://www.ibef.org/industry/real-estate-india.aspx (last visited Feb 6, 2021). 
4 Id. 

https://www.ibef.org/industry/infrastructure-sector-india.aspx#:~:text=The%20infrastructure%20sector%20has%20become,sustainable%20development%20of%20the%20country.&text=5%2C000%2C000%20crore%20(US%24%20750%20billion,railways%20infrastructure%20from%202018%2D30
https://www.ibef.org/industry/infrastructure-sector-india.aspx#:~:text=The%20infrastructure%20sector%20has%20become,sustainable%20development%20of%20the%20country.&text=5%2C000%2C000%20crore%20(US%24%20750%20billion,railways%20infrastructure%20from%202018%2D30
https://www.ibef.org/industry/infrastructure-sector-india.aspx#:~:text=The%20infrastructure%20sector%20has%20become,sustainable%20development%20of%20the%20country.&text=5%2C000%2C000%20crore%20(US%24%20750%20billion,railways%20infrastructure%20from%202018%2D30
https://www.ibef.org/industry/infrastructure-sector-india.aspx#:~:text=The%20infrastructure%20sector%20has%20become,sustainable%20development%20of%20the%20country.&text=5%2C000%2C000%20crore%20(US%24%20750%20billion,railways%20infrastructure%20from%202018%2D30
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March, 2019 by Embassy Office Parks, a Bangalore based real estate developer.5 

The said IPO raised INR 4,750 Cr. and showed substantial returns and growth 

as compared to the BSE Realty Index between April 2019 and July 2020.6 India 

saw an investment of Rs. 3972 Crores in 2020 itself through mutual funds.7 The 

Embassy Office Park REIT was soon followed by Mindspace Business Parks 

REIT, which managed to raised INR 4500 Cr., with the IPO being over-

subscribed to the tune of 13 times.8 Overall, the projected rate of interest for 

REIT projects is estimated to be approximately 12% to 14% in the long term.9 

Investor’s belief in REITs is providing a promising vision for the future of the 

commercial real estate sector in India. The infrastructure development has also 

seen considerable optimism. 

REITs have changed the traditional mindset of personal ownership attached to 

the real estate sector in India by creating a setup similar to that of mutual funds 

being traded in the market. Through these vehicles, investments are primarily 

made in a pool of income generating asset, and thus it doesn’t focus on increase 

in the value of the investment. Although, the investment is undertaken over a 

stock exchange and remains an investment in units of the commercial real 

                                                 
5 Ashwini Kumar Sharma, India’s first REIT is finally here. Should you invest?, LIVEMINT (March 18, 
2019, 12:00 PM),https://www.livemint.com/money/personal-finance/india-s-first-reit-is-
finally-here-should-you-invest-1552826505402.html. 
6 Anshuman Magazine, Decoding the future of REITs in India, FORTUNE INDIA (August 22, 2020), 
https://www.fortuneindia.com/opinion/decoding-the-future-of-reits-in-india/104683. 
7 Mutual fund investment in REITs jumps 6-fold to 3,972 crore in 2020, LIVEMINT (January 31, 2021) 
at https://www.livemint.com/mutual-fund/mf-news/mutual-fund-investment-in-reits-jumps-
6-fold-to-3-972-crore-in-2020-11612102121125.html. 
8 Sharad Dubey, Mindspace Business Park REIT IPO: Here is all you need to know, BLOOMBER 

QUINT (July 26, 2020), https://www.bloombergquint.com/markets/mindspace-business-parks-
reit-heres-all-you-need-to-know.  
9 India Infoline News Services, REITs can solve the funding problem of commercial developers, IIFL 

SECURITIES (November 23, 2020), https://www.indiainfoline.com/article/news-sector-real-
estate/reits-can-solve-the-funding-problem-of-commercial-developers-120112300024_1.html.  
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estate.10 Therefore, they are often considered a hybrid of mutual funds and 

equity share investment.  

Infrastructure Investment Trusts 

India has seen both public (e.g., IRB InvIT Fund11 and India Grid Trust12) and 

private (e.g., IndInfravit Trust, India Infrastructure Trust, Oriental Infra Trust) 

InvITs.13 Investments by fund houses in InvITs touched INR 948 Cr. in 

December, 2019 itself.14 Investors are showing keen interest in investing in 

InvITs. IRB InvIT fund’s IPO saw an oversubscription of over 8.57 times 

whereas institutional investors’ category saw an oversubscription of over 10.81 

times and other investors at 5.89 times even though it was India’s first InvIT.15 

Looking at the inclination of Indian investors, in 2021, India will see its sixth 

InvIT as NHAI intends to launch a government sponsored InvIT worth Rs. 

5,000 Crore and divided over six projects.16  

InvITs invest in long-dated assets and liabilities which when combined with 

stable and diversified returns, suit the investment objectives of various investors 

                                                 
10 Lisa Pallavi Barbora, Are REITs, real estate mutual funds or equity shares?, SCRIPBOX (August 19, 
2020 https://scripbox.com/blog/are-r-e-i-ts-real-estate-mutual-funds-or-equity-shares.  
11 Rahul Oberoi, First ever InvIT listing: IRB InvIT debuts with small premium at Rs 103.25 on BSE, 
THE ECONOMIC TIMES, (May 18, 2017) 
https://economictimes.indiatimes.com/markets/stocks/news/irb-invit-fund-lists-at-rs-103-25-
on-
bse/articleshow/58728276.cms?utm_source=contentofinterest&utm_medium=text&utm_cam
paign=cppst”.  
12 INDIGRID,  https://www.indigrid.co.in/aboutus.html. (last visited Feb 6, 2021). 
13 ACUITY LAW, Reits and InvITs- India update, https://www.acuitylaw.co.in/publication-and-
news/reits-and-invits-india-update (last visited Feb 6, 2021). 
14 RBSA ADVISORS, InvIT and REIT: A Mirage or Reality? (April, 2020), 
https://rbsa.in/archives_of_research_reports/rbsa-invit-and-reit-a-mirage-or-reality.pdf (last 
visited Feb 6, 2021). 
15 Supra note 6. 
16 Nishtha Saluja, NHAI readies launch of first government-sponsored InvIT , THE ECONOMIC TIMES 
(January 07, 2021), 
https://economictimes.indiatimes.com/news/economy/infrastructure/nhai-readies-launch-of-
first-government-sponsored-
invit/articleshow/80148468.cms?utm_source=contentofinterest&utm_medium=text&utm_ca
mpaign=cppst”.  
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and thus are good for long-term investors globally as they prefer investing in 

operating infrastructure projects earning stable yields.17 Satisfying interest rates, 

capital appreciation and dividend income are driving investors to bet on InvITs 

especially as the listed InvITs are offering upwards of 13 percent yields and thus 

provides a compelling value proposition on a risk-adjusted basis.18 InvITs have 

now made the investors see a new light with the budget introduced this 

financial year. The government has accorded “tax pass through” status to 

private unlisted InvITs, which until now, was available only to publicly listed 

InvITs or those InvITs that were sold to a small group of investors and 

subsequently listed on exchanges.19 Ever since its introduction, InvITs have 

been a better placement privately and thus the recent move by the government 

has spiked the investors’ and sponsors interest multifold. 

Business Trusts like REITs and InvITs in India have raised tremendous interest 

among the investors across the globe, resulting in huge foreign investments in 

the Indian real estate and infrastructure sector.20 Through this article, the 

authors seek to analyze the potential of REITs and InvITs in the Indian 

economy, and its contribution to the growth of the Indian real estate and the 

infrastructure market. The second part of the article discusses the basic 

structure of a REITs and InvITs, and highlights the key features of the 

regulatory framework governing it. In the third part, the authors have discussed 

the impact of Covid-19 on the Indian Real Estate and Infrastructure, and the 

                                                 
17 Harsh Shah, What infrastructure investment trusts really need to attract more investors, VC CIRCLE 

(February 15, 2019), https://www.vccircle.com/what-infrastructure-investment-trusts-really-
need-to-attract-more-investors/.  
18 PWC, India’s new real estate and infrastructure trusts: the way forward (July 2019), 
https://www.pwc.in/assets/pdfs/financial-service/new-real-estate-and-infrastructure-trusts.pdf 
(last visited Feb 6, 2021). 
19 Swaraj Singh Dhanjal, Investment in Infra via InvITs may get a leg up from budget, LIVEMINT 
(February 02, 2021), https://www.livemint.com/budget/news/investments-in-infra-via-invits-
may-get-a-leg-up-from-budget-11580664194302.html.  
20 LIVEMINT, Foreign investors keen on REITs, InvITs: SEBI, (October 18, 2019), 
https://www.livemint.com/market/stock-market-news/foreign-investors-keen-on-reits-invits-
sebi-11570454588371.html (last visited Feb 6, 2021). 
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regulatory tweaks introduced in 2020 to encourage more REITs and InvITs to 

come up. To conclude, the article discusses how REITs and InvITs are helping 

the Indian real estate and infrastructure sector, consequently playing an 

important role in India’s development. 

TRANSACTION STRUCTURE AND REGULATORY FRAMEWORK OF REAL 

ESTATE INVESTMENT TRUSTS, AND INFRASTRUCTURE INVESTMENT 

TRUSTS 

Real Estate Investment Trusts 

The real estate sector is bullish for the forthcoming decade due to rapid 

urbanization, positive demographics, and global sentiments, along with 

increasing income and spending capability of individuals. REITs provide the 

developers with alternate sources of real estate funding, as traditional fund-

raising channels are increasingly facing challenges.21 REITs have been quite 

successful in countries such as USA, UK, Singapore, Australia, etc. The experts 

believe that they will be equally successful, if not more, in the Indian scenario. 

Currently, they account for approximately 50% of the market capitalization in 

Singapore and Japan, and a throbbing 96% in the USA.22 

The primary stakeholders in a typical REIT transaction are the sponsor, trustee, 

REIT, manager, and special purpose vehicle (“SPV”), etc. Typically in India, 

REITs follow a 3-tier structure. The sponsor sets up the REIT, managed by a 

manager which looks after its operations and selects properties for investments. 

The trustee ensures that the money is managed in the interest of unit-holders.23 

                                                 
21 BHATIYA AND ASSOCIATES LLP, Real Estate Investment Trusts in India, (March 24, 2017), 
https://www.bathiya.com/wp-content/uploads/2018/10/13.-REIT_Research-
Article_Bathiya.pdf (last visited Feb 6, 2021).  
22 Sachin Gupta, et el, India’s REIT Opportunity – Rs 1.5 lakh crore proposition for global private equities 
as investment horizons and rules align, CRISIL (October, 2019), 
https://www.crisil.com/content/dam/crisil/our-
analysis/reports/Ratings/documents/2019/october/indias-reit-opportunity.PDF 
23 India Infoline News Service, Understanding REITs and its Structure, IIFL SECURITIES (March 14, 
2019), https://www.indiainfoline.com/article/general-editors-choice/understanding-reits-and-
its-structure-119031400252_1.html. 
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The sponsors are provided with an agreed upon percentage of the total of the 

REIT units, subject to the statutory mandates. Remaining units are then issued 

to the public through REIT-IPO. The real estate generates revenue by way of 

rent/lease which is then disbursed as dividends to the unitholders (after 

statutory, and other such payment).24 

REITs are governed by Security Exchange Board of India (“SEBI”) under the 

SEBI (Real Estate Investment Trusts) Regulations, 2014 (“REIT 

Regulations”) as amended from time to time read with SEBI Circulars. For 

successful registration of the REIT following conditions must be fulfilled: 

 In relation to the REIT: REITs in India are set up in the form of a 

trust under the Indian Trusts Act, 1882 with the primary objective of 

undertaking the activity of REITs, and registered under the REIT 

Regulations.25  

 In relation to the Sponsor: [A] Each sponsor shall hold at least five 

percent of the REIT units post initial offer; [B] Collectively, the 

sponsors must have a net worth of not less than INR 100 Cr.; and each 

sponsor must have a net worth of not less than INR 20 Cr.; and [C] The 

sponsor or its associates must have an experience of not less than five 

years in real estate development/fund management in real estate 

industry. If the sponsor is a developer, at least two of its projects must 

have been completed.26 Furthermore, the Sponsors shall hold at least 

25% of the total unit offered by the REIT during the IPO, with a 

mandatory lock-in requirement of 3 years.27 

                                                 
24 Supra note 22.  
25 Rajesh Begur, Setting Up Of Real Estate Investment Trusts (REITs) In India: Regulatory And 
Taxation Aspects, MONDAQ (May 09, 2016), https://www.mondaq.com/india/fund-
management-reits/489236/setting-up-of-real-estate-investment-trusts-reits-in-india-regulatory-
and-taxation-aspects.  
26 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 4(2)(d).  
27 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 11(3).  
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 In relation to the Manager: [A] The manager must have a net worth 

of not less than INR 10Cr.;  [B] It must have an experience of not less 

than five years in fund/property management or advisory services in the 

real estate industry; with at least two key personnel with the same 

experience with the same experience; and [C] Not less than half of the 

governing board or the board of directors (as the case may be) of the 

manager shall be independent and not a part of the governing board of 

any other REIT.28 The manager is also required to make 

investment/divestment decisions in relation to the underlying assets of 

the REIT; appoint valuer, auditor, registrar, etc. in consultation with the 

Trustee; resolve disputes of the unitholders; declare distributions to the 

unitholders; and undertake other such responsibilities as mentioned in 

Regulation 10 of the REIT Regulations.29  

 In relation to the Trustee: [A] The Trustee must be registered with 

the Board under SEBI (Debenture Trustee) Regulations, 1993, and shall 

not be the associate of the manager or the sponsor;30 [B] The trustee 

holds the REIT assets in the trust, and oversee the activities of the 

manager in the interest of the unit holders;31 [C] The Trustee is also 

responsible to make distributions in accordance with the regulations;32  

[D] The Trustees are barred from investing in units of the REIT in 

which it is designated as the trustee.33 

 In relation to the SPV: [A] The REIT must hold not less than fifty 

percent of the equity/interest in the SPV; [B] the SPV must hold not 

less than eighty percent of its assets directly in the properties and does 

                                                 
28 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 4(2)(e). 
29 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 10. 
30 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 4(2)(f).  
31 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 9(1), and 9(3).  
32 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 9(7).  
33 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 9(15). 
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not invest in other SPVs; [C] these SPVs must not engage in any activity 

other than holding and developing property.34 

 Other relevant provisions related to the REIT-IPO: The value of 

assets being offered must not be less than INR 500 Cr., with a 

minimum offer size of INR 250 Cr. The number of unit-holders apart 

from the sponsor and its associates must not be less than 200. Not less 

than 25% of the total outstanding units must be offered through the 

IPO. The minimum subscription amount in the IPO must not be less 

than INR 50,000.35 In order to assure sustained income, REITs are 

required to invest at least 80% of its assets in completed – rent 

generating properties.36 It is important to note that SEBI has mandated 

distribution of 90% of the distributable cash flow to the investors on 

half yearly basis and 90% of the proceeds from sale of assets to unit 

holders, thereby making it a lucrative investment opportunity.37 

Additionally, not less than 51% of the revenue of the REIT, holding 

company, and the SPV must be from rent, lease, and incidental 

revenue.38 

It is important to note that although it has been explicitly mentioned that the 

trustees must hold the assets, and undertake actions to the benefit of the unit-

holders, there is no such provision for in relation to the manager.39 The 

Companies Act, 2013 mandates that the board of directors owe a fiduciary 

responsibility towards the shareholders of the company.40 Typically, the 

                                                 
34 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 2(zs). 
35 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 14.  
36 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 18(4). 
37 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 18(16).  
38 SEBI (Real Estate Investment Trusts) Regulations, 2014, Regulation 18.  
39Arjun Lall et. Al, Part I – REIT Management Frameworks – An Exercise in Navigating Split 
Allegiances, CAM BLOG (June 03, 2019), 
https://corporate.cyrilamarchandblogs.com/2019/06/part-i-reit-management-frameworks-
exercise-navigating-split-allegiances/.  
40 Companies Act, 2013, § 166(2). 
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sponsors of the REIT control the trust’s manager; however, the unitholders 

have been authorized to remove the manager for non-performance of its duties. 

Therefore, in absence of clarity vis-a-vis fiduciary obligation, whenever a 

conflict of interest arises between the unitholders and the sponsors, decision 

making of the managers may become cumbersome.41 Therefore, more clarity is 

required in this matter.  

Infrastructure Investment Trusts 

InvITs have been attractive for investors since its introduction as it is a yield 

generating vehicle, regulated by SEBI and has a compulsory requirement to 

distribute cash regularly, as and when it is generated.42 Approximately INR 

70,000 Cr. assets under management have been garnered by six InvITs and 

REIT listings, over a period of the past three financial years, across different 

infrastructure projects like roads, power transmission, commercial estate and 

gas pipelines.43 This is majorly because InvITs offer superior risk-adjusted 

returns and thus eliminate volatility as there is visibility on the cash flows of the 

underlying assets. 

The major parties involved in the establishment of an InvIT include the 

Sponsor, the Trustee, the Investment Manager and the Project Manager. An 

InvIT is a tiered structure in which a trust further invests into eligible 

infrastructure projects either directly or through SPVs.44 In order to invest in 

any infrastructure project, one needs to either invest in a project SPV, either a 

company or an LLP, wherein the trust can hold or proposes to hold the 

controlling stake or in case of a PPP project wherein one cannot hold equity 

                                                 
41 Supra note 39. 
42 FICCI, REITs and InvITs in India, FINANCIAL FORESIGHTS, 
http://ficci.in/sector/3/Add_docs/Q4-FY13-14-Digest.pdf.  
43 Harsh Shah, Should you invest in InvITs, FORBES BLOG (February 20, 2020), 
https://www.forbesindia.com/blog/infrastructure/invits-forging-ahead-to-revive-indian-infra/.  
44 InvITs, NATIONAL STOCK EXCHANGE (August 18 2020), https://www.nseindia.com/products-
services/infrastructure-investment-trusts-invit.  
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ownership and thus would not provide the credence to the concession or any 

such similar agreement. In these cases, the sponsor will still continue to hold 

the interest as per the concession or any similar agreement (totaling to 

minimum 15%) for minimum 3 years.45  

An InvIT can exercise its discretion to invest in infrastructure projects through 

a Project SPV, subject to the pre-existing investment restrictions like [A] the 

partner or shareholder of the Project SPV must not  have any rights which 

can stop the InvIT from compliance with the InvIT Regulations; and [B] the 

Investment Manager, in consultation with the Trustee, ought to appoint a 

majority of the board of directors or governing boards of the Project SPVs, as 

applicable.46 An InvIT may invest in infrastructure projects through a Holdco 

subject to [A] the holding interest of the InvIT in the Project SPV(s) should be 

at least 26%; and [B] the Investment Manager, in consultation with the 

Trustee, ought to appoint a majority of the board of directors or governing 

boards of the Project SPVs, as applicable.47 

Like REITs, InvITs are also governed by SEBI under the SEBI (Infrastructure 

Investment Trusts) Regulations, 2014 (“InvIT Regulations”) as amended 

from time to time and read with SEBI Circulars. The following play an 

important role in establishing an InvIT in India. 

 Merchant Bankers: An investment manager is required to appoint one 

or more merchant bankers as registered under the Merchant Bankers 

Regulations and minimum one of them would act as the Merchant 

Banker on the issue. An InvIT’s draft would be considered only when it 

is made through a merchant banker, who has diligently observed the 

details and has filed a due diligence certificate with the Draft Offer 

                                                 
45 SEBI (Infrastructure Investment Trusts) Regulations, 2014, Regulation 12(3). 
46 Deconstructing InvITs and REITs, CAM (December 31 2016) https://www.cyrilshroff.com/wp-
content/uploads/2017/01/De_construct_ing-InvITs-and-REITs-.pdf, at 7. 
47 Id. 



FINANCING THE INDIAN REAL ESTATE AND INFRASTRUCTURE 

SECTOR THROUGH REITS AND INVITS 

 98 

Document, the Offer Document, at the time of opening of the Issue 

and at the time of submission of the final Issue report with SEBI. Post 

Issue, the merchant banker has filing obligations such as monitoring 

reports with SEBI, redressal of investor grievances including those in 

relation to refund, allotments, dispatches and payment of interest to 

applicants.48 

 Registrar to the Issue: The registrar to the issue is required to [A] 

accept application forms from the interested investors to the issue; [B] 

process such applications and coordinate the allotment and refund of 

subscription amount in cases where there was no allotment and [C] has 

to maintain physical and electronic bid data and maintain the 

application forms so received.49 

 Syndicate members or SCSBs etc., Public Issue banks and escrow 

collection banks- While the syndicate members or SCSBs etc., 

undertake the task of accepting applications, verifying them and further 

maintaining records, the two banks - public issue banks (not applicable 

in case of private placement) and escrow collection banks, aim at 

collecting the application money from investors and from non - ASBA 

investors, respectively. 

 Credit Rating Agency- Since the role of a Credit Rating Agency is to 

assign a rating to the InvIT that would be introduced in the market, it 

has to follow the InvIT regulations and such rating would be considered 

mandatory in cases where the aggregate consolidated borrowings and 

deferred payments of the InvIT exceed 25% of the value of the InvIT’s 

assets.50 

                                                 
48 SEBI (Infrastructure Investment Trusts) Regulations, 2014, Regulation 10(f).  
49 SEBI (Infrastructure Investment Trusts) Regulations, 2014, Regulation 10 &14. 
50 SEBI (Infrastructure Investment Trusts) Regulations, 2014, Regulation 20. 
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The process of formation of an InvIT involves the following processes: 1. 

Appointment of the trustee by the sponsor; 2. Formation of a trust under the 

Trusts Act and registering it under the Registration Act; 3. Identification of the 

Investment Manager and the Project Manager; 4. Submission of the application 

to SEBI by the Sponsor for registration of the InvIT along with draft of the 

Trust Deed, the Investment Management Agreement and the Project 

Implementation and Management Agreement; 5. Review of application by 

SEBI, addressing queries by SEBI in respect of the application so submitted 

and marking changes if needed in the documents submitted; 6. Grant of in-

principle approval by SEBI for registration of the InvIT; 7. Submission of the 

executed Trust Deed and Investment Management Agreement to SEBI; and 8. 

Grant of the final registration certificate as an InvIT by SEBI.51 

IMPACT OF COVID-19 ON REITS AND INVITS – FUTURE TRENDS AND 

REGULATORY TWEAKS 

The commercial office space in India has been a top choice for the investors, 

along with warehousing, retail, and co-working segments.52  However, due to 

the COVID-19 induced lockdown and adoption of new working policies 

related to work from home conditions, 53 and foreseeable invocation of force 

majeure clauses to escape payment of rent,54 experts apprehend a slump in the 

valuation of rent/lease market for the corporate and commercial real estate. 

Project delays due to shortage of labour, price reactions and loss of rental 

                                                 
51 Supra note 46, at 11. 
52 Investment in India's real estate sector to rise 5 pc to $6.5 bn: Report, THE ECONOMIC TIMES (January 
01, 2020), https://economictimes.indiatimes.com/industry/services/property-/-
cstruction/investment-in-indias-real-estate-sector-to-rise-5-pc-to-6-5-bn-
report/articleshow/73056578.cms?utm_source=contentofinterest&utm_medium=text&utm_c
ampaign=cppst. 
53 Rishi Ranjan Kala, Long-term fears: Commercial real estate at a crossroads as WFH here to stay, THE 

FINANCIAL EXPRESS (October 11, 2020), https://www.financialexpress.com/industry/long-
term-fears-commercial-real-estate-at-a-crossroads-as-wfh-here-to-stay/2102697/. 
54 Rajeev Nair et. al, How Coronavirus Outbreak Impacts Real Estate And Infrastructure Investment 
Trusts, MONDAQ (June 01, 2020), https://www.mondaq.com/india/operational-impacts-and-
strategy/944730/how-coronavirus-outbreak-impacts-real-estate-and-infrastructure-investment-
trusts. 
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income were also noticed in the industry which portrayed a gloomy future for 

the real estate segment at least in the shorter term.55 However, since the 

movement restrictions have been lifted, the developers are showing a positive 

outlook and high expectations from REITs-IPO.56 This positive outlook 

towards REITs, as a result of the successful REIT IPO of the Mindspace 

Business Parks, has led Brookfield Asset Management to make arrangements 

for its third REIT IPO seeking to raise INR 4000-4500 Cr.57  

SEBI relaxed the regulatory norms to ensure that REITs remain a lucrative 

opportunity for the investors, sponsors, and developers.58 The Sponsors are 

now allowed to create encumbrances in the form of lien, pledge, negative lien, 

etc. during the mandatory holding period for the REIT unit.59 Thereby, allowing 

the sponsors to use the said asset as collateral to raise debt upon completion of 

the following conditions: [A] the person invoking the encumbrances shall get 

itself/its nominee to become re-designated sponsor in compliance with the 

concerned REIT Regulations; and [B] the re-designated sponsor shall fulfill the 

sponsor’s obligations as specified in the REIT regulations.60 

                                                 
55 Ashwini Kumar Sharma, How covid-19 will impact realty sector, LIVEMINT, (April 05, 2020), 
https://www.livemint.com/money/personal-finance/how-covid-19-will-impact-realty-sector-
11586103020336.html. 
56 Vandana Ramani, Despite COVID-19 more developers preparing for a REIT listing, MONEY 

CONTROL, (October 02, 2020), https://www.moneycontrol.com/news/business/real-
estate/despite-covid-19-more-developers-preparing-for-a-reit-listing-5914561.html. 
57 Ashwin Mohan, Brookfield Asset Management files documents with SEBI for India’s third REIT IPO; 
looking to raise Rs 4,000-4,500 crore, MONEY CONTROL (September 30, 2020), 
https://www.moneycontrol.com/news/business/markets/brookfield-asset-management-files-
documents-with-sebi-for-indias-third-reit-ipo-looking-to-raise-between-rs-4000-4500-crore-
5902711.html. 
58Encumbrance on Units of Real Estate Investment Trusts, SEBI (March 23, 2020), 
https://www.sebi.gov.in/legal/circulars/mar-2020/encumbrance-on-units-of-real-estate-
investment-trusts_46397.html. 
59 Aashit Shah, Recent Legal and Regulatory Changes Impacting Debt Transactions, JSA ADVOCATES & 

SOLICITORS, (April 06, 2020), https://www.jsalaw.com/covid-19/recent-legal-and-regulatory-
changes-impacting-debt-transactions/.  
60 Id. 
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Additionally, SEBI has also allowed the sponsors to declassify themselves as  

sponsors of the trust after completion of the three year lock-in period provided 

that: [A] Sponsor or its associates do not hold more than 10% of the 

outstanding units; [B] Sponsor must not exercise the control over the manager 

of the trust; [C] Approval by the unitholders in simple majority for the change 

in Sponsor; and [D] in case the sponsor is a natural person, he/she must not be 

a fugitive economic offender.61 Furthermore, earlier each sponsor was required 

to hold at least 5% of the outstanding units of the REIT, and collectively hold 

at least 15% of the total outstanding units of the trust. The said requirement has 

been done away after notification of amendments to the REIT Regulations on 

June 16, 2020.62 Earlier, any sale of a unit below the aforementioned threshold 

required that a re-designated sponsor be appointed. However, the perpetual 

lock-in requirement is now foregone, and the sponsors can choose to de-

classify themselves as the sponsors, thereby absolving them from the 

responsibilities and liabilities of a sponsor.63 Therefore, it would allow the 

sponsors to monetize their unit holdings, and do away with their responsibility 

towards the trust after an initial lock-in period of 3 years. However, it is 

important to note that in case of invocation of encumbrances and re-

designation of the sponsor, the original sponsor will get an opportunity to do 

away with the responsibilities and liabilities towards the trust, while still being 

within the lock-in period.64 This is not only contrary to the intent of the 

regulators as evident from the second amendment to the REIT Regulations. 

                                                 
61 Subhayu Sen, REITs And InvITs: SEBI Introduces Norms For De-Classifying Sponsors, Induction Of 
A Sponsor And Relaxes Sponsor Lock-In Requirements, MONDAQ (July 1, 2020), 
https://www.mondaq.com/india/fund-management-reits/960408/reits-and-invits-sebi-
introduces-norms-for-de-classifying-sponsors-induction-of-a-sponsor-and-relaxes-sponsor-
lock-in-requirements.  
62 SEBI (Real Estate Investment Trusts), Regulations, 2020, Amendment 2. 
63 Supra note 61. 
64 Subhayu Sen, SEBI Permits Encumbrance Over Locked-In REIT Unit – A Boon!, MONDAQ (April 
30, 2020), https://www.mondaq.com/india/fund-management-reits/926094/sebi-permits-
encumbrance-over-locked-in-reit-unit-a-boon?type=mondaqai&score=76. 
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COVID-19’s impact on InvITs was majorly seen as long drawn lockdown 

forced numerous parties to invoke force majeure clauses and the investors 

received little to no return from the investment made along with the uncertainty 

of completion of the project.65 This led to a situation of impairment and made 

the investors bear the losses. Furthermore, the situation raised the question of 

recognition of deferred tax assets as it would take time for the system to restore 

the normalcy.66 Another problem for the day-to-day activities for such projects 

was the deficit in cash and material management as the businesses had to 

endure long period of overdues and lockdown and as a result of which statutory 

dues also faced a hit with respect to these individual projects and profiles.67  

In order to revive the interest of the shareholders and provide a change to the 

InvITs, SEBI provided the option of creating encumbrance to unit holders as 

per the InvIT regulations wherein an encumbrance of the nature of pledge, lien, 

negative lien, non-disposal undertaking etc. or  any  other  covenant,  

transaction,  condition  or  arrangement can be created during the mandatory 

holding period provided the conditions of creating such encumbrances are 

mentioned in the encumbrance agreement executed.68 Furthermore, the 

sponsor(s) who create such charge have to provide details of the same to the 

investment manager of the InvIT within two days from creation of such 

encumbrance.69 Once the InvIT is aware of the creation of such encumbrance, 

it has to pass the information to every stock exchange where units of the InvIT 

                                                 
65 Supra note 54. 
66 How the tax equation changed for REITs and InvITs, THE ECONOMIC TIMES (April 02, 2020), 
https://economictimes.indiatimes.com/markets/stocks/news/how-the-tax-equation-changed-
for-reits-and-invits-from-april-1-
2020/articleshow/74943558.cms?utm_source=contentofinterest&utm_medium=text&utm_ca
mpaign=cppst.  
67 Supra note 57. 
68 Encumbrance on units of Infrastructure Investment Trusts, SEBI (March 23, 2020), 
https://www.sebi.gov.in/legal/circulars/mar-2020/encumbrance-on-units-of-infrastructure-
investment-trusts_46396.html. 
69 Id. 
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are listed.70 In case of InvITs, this lifetime lock-in requirement as in REITs is 

not there and hence invocation hasn’t been permitted. Since the lock-in in case 

of InvITs is only for three years, a lender can get an exit after such period is 

over.71 SEBI has also given compliance relaxation to both REITs and InvITs 

considering the delay in projects and performance due to the advent of 

COVID- 19.72  

However, in the longer run, InvITs prove to be a lucrative investment for the 

investors as its major benefit includes the tax exemption on dividend 

distribution and limited tax liability on the interest income, strong corporate 

governance, low portfolio risk, and assured returns as 90% of Net Cash Flow is 

distributed.73 Thus with restoration of regular activities for these projects and 

profiles, the long term benefit attracted the investors and thus 2020 witnessed a 

jump in the investments in these vehicles. This is further substantiated in the 

budget introduced in the financial year of 2021- 2022, wherein the government 

has supported the endeavour of investment in these options through exemption 

from TDS deduction for NRIs on REITs and InvITs dividends, FPI debt 

financing in REITs and InvITs.74 Such positive spirited acts by the government 

prove to act as a motivator for the investors to explore these vehicles and not 

resort to the traditional methods of investments. 

                                                 
70 Id.  
71 Payaswini Upadhyay, SEBI Eases Fund-Raising Rules For REIT, INVIT, (March 23, 2020), 
https://www.bloombergquint.com/law-and-policy/sebi-eases-fund-raising-rules-for-reit-invit-
sponsors.  
72 Relaxation from compliance to REITs and InvITs due to the COVID -19 virus pandemic, SEBI (July 01, 
2020), https://www.sebi.gov.in/legal/circulars/jul-2020/relaxation-from-compliance-to-reits-
and-invits-due-to-the-covid-19-virus-pandemic-amendment_46985.html.  
73 Dr. Neelam Rani et. Al, Infrastructure Investment Funds: An attractive enabler for infra sector, 
FINANCIAL EXPRESS (January 27, 2021), 
https://www.financialexpress.com/infrastructure/infrastructure-investment-funds-an-
attractive-enabler-for-infra-sector/2179722/.  
74 Budget 2021-2022, MINISTRY OF FINANCE (February 01, 2021), 
https://pib.gov.in/PressReleseDetailm.aspx?PRID=1693882.   



FINANCING THE INDIAN REAL ESTATE AND INFRASTRUCTURE 

SECTOR THROUGH REITS AND INVITS 

 104 

Although the Covid-19 pandemic resulted in several blows to the Indian real 

estate and infrastructure segment, the constant efforts of the regulators to relax 

the regulatory norms, and increase the easy of business in the tiring times has 

paid off. We have seen considerable interest by the developers and investors in 

moving towards REITs and InvITs in order to find liquidity and ease the 

burden on their books. 

CONCLUSION 

The real estate and infrastructure sector in India is bound to grow exponentially 

in the coming years because of the under-utilized potential of the segment. 

REITs and InvITs can be expected to play a crucial role in enabling these 

sectors to grow, and increase public ownership of such projects. The regulators 

are listening to the demands of the market players and tweaking the regulations 

to suit the market conditions, as is evident from allowing insurance companies 

to invest in REITs and InvITs in 2017, to allowing encumbrances on the assets 

held in such business trusts in 2020. This move towards ease of business is well 

suited to include increasing number of developers and sponsors within the 

reach of such business trusts. REITs and InvITs have played a major role in 

countries such as US, Singapore, UK, and Canada, they are expected to do the 

same in India as well. 


