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ABSTRACT 

The gravity of Covid-19 pandemic and its debilitating effect on world economy and commercial 
supply chain are ubiquitous and unpredictable. The drastic measures in the form of imposition 
of lockdown to curb the impact and spread of COVID-19 has disrupted the supply chain and 
caused a global shortage of labour force leading to pernicious ramifications for business entities 
across the globe. Due to increase in breach of contract and non-performance of contractual 
obligations, involvement of bank guarantee and disputes regarding its invocation are inevitable.  

In this article, the author evaluates the judicial approach adopted with regard to invocation 
and restraint on bank guarantees with special emphasis on recognition of ‘Special Equities’ as 
an independent exception for such restrain and its impact on commercial contracts. Moreover, 
we assess the impact of force majeure clause on invocation of bank guarantees. We argue that 
courts must be vigilant and cautious while granting injunctive reliefs with regard to invocation 
of bank guarantees and uphold the fidelity of commercial contracts, as unwarranted judicial 
interference may produce adverse economic impact in the long term. Furthermore, we analyse 
the emerging judicial trends concerned with bank guarantee and comparatively analyse them 
with the global developments. 
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INTRODUCTION 

The evolving global scenario led to a surge in globalisation and cross country 

commercial contracts. This development marked the establishment of financial 

instruments of autonomous nature, ensuring financial security to the 

contracting parties. Section 126 of the Indian Contract Act, 18721 defines a 

'contract of guarantee' as a “contract to perform the promise, or discharge the 

liability, of a third person in case of his default.2” Under this provision, the 

contract of bank guarantee has been developed to secure a payment obligation 

under a commercial contract by a third party, namely the bank. 

 A bank guarantee thus, is an agreement for the due performance of a pre-

stated promise or the discharge of a liability of a third person in case a default is 

committed.3 The most distinctive feature of a contract of bank guarantee is that 

it is a separate and autonomous contract and is thus, independent of any 

dispute between the principal debtor and the beneficiary. The rationale behind 

this was laid down in Hamzeh Melas & Sons v. British Imex Industries Ltd.4 where 

the court held that the commercial trading involving bank guarantee or a letter 

of credit must go on, irrespective of a dispute between the contracting parties.5 

But over a period of time, the court recognized three exceptions that could lead 

to a restraint against the invocation and encashment of bank guarantee.6 These 

are as follows: 

ǒ Fraud in connection with the bank guarantee;7 

                                                 
1 Indian Contract Act, 1872, Section 126. 
2 Id. 
3 Rashi Suri and Pradyun, Invoking Performance Bank Guarantees Due To Covid-19 Related Non-
performance LAWYERED (7 May 2020),https://www.lawyered.in/legal-disrupt/articles/invoking-
performance-bank-guarantees-due-covid-19-related-non-performance-by-advocate-rashi-suri/. 
(accessed on May 12, 2020). 
4 Hamzeh Melas & Sons v. British Imex Industries Ltd., (1958) 2 QB 127. 
5 Id. 
6 U.P Coop. Federation Ltd. v. Singh Consultants & Engineers (P) Ltd., 1988 SCC (4) 274. 
7 Id. 

https://www.lawyered.in/legal-disrupt/articles/invoking-performance-bank-guarantees-due-covid-19-related-non-performance-by-advocate-rashi-suri/
https://www.lawyered.in/legal-disrupt/articles/invoking-performance-bank-guarantees-due-covid-19-related-non-performance-by-advocate-rashi-suri/
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ǒ Irretrievable harm or injustice - the party seeking relief would 

necessarily have to show exceptional circumstances which would make 

it impossible for the guarantor to reimburse himself in the event of 

succeeding in the main dispute;8 

ǒ Special Equities.  

The outbreak of the virus and the subsequent imposition of lockdown across 

the globe has resulted in disruption of commercial activities. This has resulted 

in breach of contracts or non-discharge of contractual obligations, further 

resulting in the contracting parties resorting to invocation of the line of credit 

secured through bank guarantee. Countering the same, parties subjected to 

invocation of bank guarantee have argued COVD-19 and lockdown to be  force 

majeure events, justifying the injunction of bank guarantees as a condition of 

“Special Equities” exists. 

The development of ‘Special Equities’ as an exception can be perceived as a 

threat as well as a tool for rendering justice with regard to contractual 

obligations. In Svenska Handelsbanken v. Indian Charge Chrome9, ‘Special Equities’ 

were recognised as a part of irretrievable harm and injustice. The court held that 

"in order to restrain the operation either of irrevocable letter of credit or 

confirmed letter of credit or bank guarantee, there should be serious dispute 

and there should be good prima facie case of fraud and special equities in the 

form of preventing irretrievable injustice between the parties."10   

But the Hon’ble Supreme Court in Standard Chartered Bank Ltd v. Heavy 

Engineering Corporation Ltd,11 recognized irretrievable injustice and ”Special 

Equities” as distinct circumstances and held that the existence of either one of 

                                                 
8 U.P. State Sugar Corporation v. Sumac International, (1997) 1 SCC 568. 
9 Svenska Handelsbanken v. Indian Charge Chrome, (1994) 1 SCC 502. 
10 Id. 
11 Standard Chartered Bank Ltd v. Heavy Engineering Corporation Ltd., (2019) SCC Online SC 
1638. 
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them shall lead to an order of injunction. The court further concluded that in 

cases where ”Special Equities” are recognised to duly exist, the court on the 

basis of facts and circumstances of the case is empowered to restrain the 

invocation or encashment of a bank guarantee.12 Therefore, with the 

development of ‘Special Equities’ as an independent exception for restraint on 

invocation of bank guarantees in the time of COVID-19, the judicial scope for 

granting such relief, expands. It is thus essential to trace the intersection of 

invocation of bank guarantees with the outbreak of COVID-19. 

PRIMA FACIE CATEGORISATION OF COVID-19 AS AN EVENT OF FORCE 

MAJEURE 

The High Court of Delhi in the interim order passed in Halliburton v. Vedanta13 

held that “Lockdown prima facie in the nature of force majeure.”14 This 

assumption led the court to pass an injunction restraining the invocation of 

bank guarantee by Vedanta without dwelling into the facts of the case and 

recognising the link between the force majeure event and the non-performance of 

contractual obligations. To understand the impact of force majeure on the 

contracts of Bank Guarantee, it is essential to understand the functionality of 

such clause. 

The force majeure clause is defined as “the happening of an act or circumstance 

that impedes or disrupts a party from performing its contractual obligations 

under the existing contract, if and to the extent that the party affected by the 

hindrance or obstruction."15 Therefore, the essentials for establishing force 

majeure are as follows: 

                                                 
12 Id. 
13 Halliburton Offshore Services Inc. v. Vedanta Limited, (O.M.P. (I) (COMM) & I.A. 
3697/2020). 
14 Id. 
15International Chamber of Commerce, ICC Force Majeure And Hardship Clauses, 
http://iccwbo.org/, https://iccwbo.org/content/uploads/sites/3/2020/03/icc-forcemajeure-
hardship-clauses-march2020.pdf (accessed on June 12, 2020). 

http://iccwbo.org/
https://iccwbo.org/content/uploads/sites/3/2020/03/icc-forcemajeure-hardship-clauses-march2020.pdf
https://iccwbo.org/content/uploads/sites/3/2020/03/icc-forcemajeure-hardship-clauses-march2020.pdf
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ǒ Externality- the cause is not created by the fault of the defaulting party; 

ǒ Unpredictability- The unexpected event must be inevitable and 

unforeseeable; 

ǒ Irresistibility- The cause must make execution of the contract, wholly 

impossible to invoke the contractual clause.16 

The Supreme Court in Energy Watchdog v. Central Electricity Regulatory Commission 

& Ors,17 held that if a force majeure event correlates with an express or implied 

clause in the contract, it will be governed by Section 32 of the Indian Contract 

Act18 and by Section 56 of the Indian Contract Act,19 if the event falls outside 

the ambit of the contract.20 

Furthermore, to seek relief on account of a force majeure event, the non-

performance of the party must result directly from the event of force majeure.21 

Moreover, the party seeking relief under Force majeure clause bears the duty to 

mitigate and/or explore alternate means of performance of the contractual 

obligation.22  

The Bombay High Court in Standard Retail Pvt. Ltd. v. M/s G. S. Global Corp & 

Ors23 held that the absence of a direct causal link between Covid-19 pandemic 

and the non-performance, was one of the grounds on which the Court refused 

                                                 
16 Sumeet Lall, Sidhant Kapoor and Devyani Sharma, COVID-19 India: A curious case of Force 
Majeure, CLYDE & CO (May 13, 2020), https://www.clydeco.com/insight/article/covid-19-
india-a-curious-case-of-force-majeure (accessed on May 18  2020). 
17 Energy Watchdog v. Central Electricity Regulatory Commission & Ors. (2017) 14 SCC 80. 
18 India Contract Act, Section 32. 
19 India Contract Act, Section 56. 
20 Abhiraj Singh Shekhawat, COVID-19: The Inflection Point of Force Majeure Clauses, THE ICLRAP 

BLOG (May 20, 2020), http://iclrap.in/covid-19-the-inflection-point-of-force-majeure-clauses/ 
(accessed on Jan 31, 2021). 
21 Adarsh Saxena, Aditya Sikka and Drishti Das, Force Majeure In The Times Of COVID -19, 
INDIAN CORPORATE LAW- A CYRIL AMARCHAND MANGALDAS (April 30, 2020) 
https://corporate.cyrilamarchandblogs.com/2020/04/force-majeure-in-the-times-of-covid-
19/#_ftn21 (accessed on May 17, 2020). 
22 Id.  
23 Commercial Arbitration Petition (L) No. 404-408 of 2020, Order dated April 8, 2020. 

https://www.clydeco.com/insight/article/covid-19-india-a-curious-case-of-force-majeure
https://www.clydeco.com/insight/article/covid-19-india-a-curious-case-of-force-majeure
http://iclrap.in/covid-19-the-inflection-point-of-force-majeure-clauses/
https://corporate.cyrilamarchandblogs.com/2020/04/force-majeure-in-the-times-of-covid-19/#_ftn21
https://corporate.cyrilamarchandblogs.com/2020/04/force-majeure-in-the-times-of-covid-19/#_ftn21
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to grant an injunction.24 The Court observed that distribution of steel was an 

essential service and since there were no restrictions on its movement, 

performance of the contract was not affected.25 Thus, as there was no link 

between the force majeure event and the performance of contractual obligations, 

due to it being a part of essential services, the force majeure clause wasn’t allowed 

to be invoked. 

Furthermore, force majeure when applied to contracts, can be categorised as either 

‘Preventive Force Majeure Delay’ or ‘Unavoidable Force Majeure Delay’.26 

ǒ Unavoidable Force Majeure Delay is when the force majeure event occurs 

during the original period of the contract.  

ǒ While Preventive Force Majeure Delay is when the force majeure event occurs 

after the completion of the contract period.27  

The same approach was adopted by the court in Indrajth Power Private Limited v. 

UOI & Ors28, where the court observed that “despite the extension of 12 

months, the petitioner could not fulfil their obligation under the Contract and 

thus, refused to grant relief to the Petitioner.”29 The Court further held that the 

Petitioner’s position under the contract was unaffected by the imposition of the 

lockdown and thus, the respondent was in his right to invoke the bank 

guarantee. 

                                                 
24 Supra note 13. 
25 Sumeet Lall, Sidhant Kapoor and Devyani Sharma, COVID-19 India: A curious case of Force 
Majeure, CLYDE & CO (May 13, 2020), https://www.clydeco.com/insight/article/covid-19-
india-a-curious-case-of-force-majeure. 
26 Anoushka Ishwar and Palak Kumar, Covid19-XVII: Invocation Of Bank Guarantees In The Times 
Of Covid-19 LAW SCHOOL POLICY REVIEW (May 19. 2020), 
https://lawschoolpolicyreview.com/2020/05/19/covid19-xvii-invocation-of-bank-guarantees-
in-the-times-of-covid-19/. 
27Id. 
28 Indrajth Power Private Limited v. UOI & Ors. Crl. M.A.10268-69/2020. 
29 Id. 

https://www.clydeco.com/insight/article/covid-19-india-a-curious-case-of-force-majeure
https://www.clydeco.com/insight/article/covid-19-india-a-curious-case-of-force-majeure
https://lawschoolpolicyreview.com/2020/05/19/covid19-xvii-invocation-of-bank-guarantees-in-the-times-of-covid-19/
https://lawschoolpolicyreview.com/2020/05/19/covid19-xvii-invocation-of-bank-guarantees-in-the-times-of-covid-19/
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The judicial stance on the application of outbreak of COVID-19 and the 

subsequent lockdown as an event of Force Majeure, on contracts, especially those 

governing restraint on invocation of bank guarantee, was made clear in the final 

order passed in Halliburton v. Vedanta30. The final order was in accordance with 

the principles asserted in Sri Ananda Chandra Behera v. Chairman, Orissa State 

Electricity Board31 with reference to the relationship between the force majeure 

clause and the subsequent situation impacting the contractual obligation 

between the contracting parties. 

The High Court of Delhi, while reaffirming COVID-19 as a force majeure event, 

held that it can’t be used as an excuse for breach of deadlines and contractual 

obligations, prior to its outbreak in the country. Further, it was noted by the 

court that for invoking the force majeure clause, certain criteria have to be fulfilled 

to justify that the non-performance of contractual obligations or breach of 

contract was due to the pandemic.32 These conditions are as follows: 

ǒ Conduct of parties prior to the event - This can be noted by reviewing 

whether the contracting parties were fulfilling their obligations prior to 

the force majeure event. 

ǒ Imposition of deadlines in contract – whether the contracting parties 

were fulfilling the deadlines mentioned in the contract prior to such 

event. 

ǒ Measures that were to be taken and  whether attempts were made by 

the parties to fulfil the obligations via an alternative method. 

                                                 
30 Halliburton Offshore Services Inc. v. Vedanta Limited O.M.P (I) (COMM.) No. 88/2020 & 
I.As. 3696-3697/2020. 
31 Sri Ananda Chandra Behera v. Chairman, Orissa State Electricity Board (1998) 85 CLT 79. 
32 Karan Tripathi, COVID-19 A Force Majeure Event; But Not An Excuse For Breach Of Deadlines 
Before Pandemic Outbreak : Delhi HC, LIVE LAW (29 May 2020), https://www.livelaw.in/top-
stories/covid-19-a-force-majeure-event-but-not-an-excuse-for-breach-of-deadlines-before-
pandemic-outbreak-delhi-hc-157557?infinitescroll=1. 

https://www.livelaw.in/top-stories/covid-19-a-force-majeure-event-but-not-an-excuse-for-breach-of-deadlines-before-pandemic-outbreak-delhi-hc-157557?infinitescroll=1
https://www.livelaw.in/top-stories/covid-19-a-force-majeure-event-but-not-an-excuse-for-breach-of-deadlines-before-pandemic-outbreak-delhi-hc-157557?infinitescroll=1
https://www.livelaw.in/top-stories/covid-19-a-force-majeure-event-but-not-an-excuse-for-breach-of-deadlines-before-pandemic-outbreak-delhi-hc-157557?infinitescroll=1
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ǒ Various compliances that were required to be fulfilled-33 whether the 

parties were in compliance with the obligations and terms of the 

contract. 

The court further observed that the force majeure clause is to be interpreted 

narrowly and not broadly and excusing non-performance of contractual 

obligations would be an exceptional situation.34 Moreover, the irrevocable and 

unconditional nature of bank guarantees was further reaffirmed by the court.35 

Furthermore, the court relied on Global Steel Philippines v. STC of India Ltd., ILR 

2009 VI Delhi 1 and Global Steel Philippines v. STC of India Ltd36 to make it clear 

that in contracts having an arbitration clause, the question whether the non-

performance of contractual obligations would be justified by force majeure clause, 

would have to be determined in arbitral proceedings.  

Therefore, even though the outbreak of COVID-19 has been recognised as a 

force majeure event, the justification of non-performance of contractual 

obligations due to the same, would largely depend upon the link between the 

event and the non-performance and would vary from case to case based on the 

facts of each case.   

RECOGNITION OF ‘SPECIAL EQUITIES’ AS AN INDEPENDENT EXCEPTION 

The unpredictable conditions faced by the commercial sector in the time of 

COVID-19 led to an increase in contractual disputes, due to non-performance 

of contractual obligations. The prevailing circumstances made it nearly 

impossible for contracting parties to fulfil their obligations and often posed the 

threat of invocation of bank guarantee. The court in lieu of such circumstances 

recognized ‘Special Equities’ as an autonomous ground, to restrain the invocation 

                                                 
33 Id. 
34 Supra note 28. 
35 Supra note 22. 
36 Global Steel Philippines v. STC of India Ltd., ILR 2009 VI Delhi 1; Global Steel Philippines 
v. STC of India Ltd, FAO (OS) No. 186/2009, decided on May 12, 2009. 
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of bank guarantee. The term ‘Special Equities’ was coined in Texmaco Ltd. v. State 

Bank of India. The concept is vague and its categorisation largely depends on the 

discretion of the court.37 

In Vinitec Electronics Pvt. Limited v. HCL Infosystems Limited,38 the court asserted 

that irretrievable injury and injustice was connected to Special Equities. The 

Supreme Court reemphasized on the rationale applied in Itek Corporation v. The 

First National Bank of Boston,39 in Svenska Handelsbanken v. M/s. Indian Charge 

Chrome,40 where it was held that there should be a prima facie case of fraud and 

of special equities, in the form of irretrievable injustice and injury between the 

parties. 

The nature of irretrievable injury was elaborated in United States District Court, 

Massachusetts in Itek Corporation v. The First National Bank of Boston.41 In this 

particular case, the corporation was a company, based in United States which 

entered into a contract with a party based in Iran. Soon after, hostilities broke 

between both the countries and US issued a travel advisory against Iran. In such 

a situation, if invocation of bank guarantee would have been allowed, such 

decree could not have been enforced in Iran due to the conflict. Thus, the court 

held that such a situation would lead to emergence of ’Special Equities’ that 

resulted in restrain against the invocation of bank guarantee.42 

                                                 
37 Ankoosh Mehta, Aviral Sahai & Ria Lulla, Injunction against encashment/invocation of Bank 
Guarantees: evolution of Fraud and Special Equities, INDIA CORPORATE LAW - A CYRIL AMARCHAND 

MANGALDAS BLOG (May 13, 2020) , 
https://corporate.cyrilamarchandblogs.com/2020/05/injunction-against-encashment-
invocation-of-bank-guarantees-evolution-of-fraud-and-special-equities/#more-3648. 
38 Vinitec Electronics Pvt. Limited v. HCL Infosystems Limited, (2008)1 SCC 544. 
39 Itek Corporation v. The First National Bank of Boston, 566 F Supp. 1210. 
40 Svenska Handelsbanken v. M/s. Indian Charge Chrome (1994) 1 SCC 502. 
41 United States District Court, Massachusetts in Itek Corporation v. The First National Bank of 
Boston, 566 F Supp. 1210. 
42 Supra note 19. 

https://corporate.cyrilamarchandblogs.com/2020/05/injunction-against-encashment-invocation-of-bank-guarantees-evolution-of-fraud-and-special-equities/#more-3648
https://corporate.cyrilamarchandblogs.com/2020/05/injunction-against-encashment-invocation-of-bank-guarantees-evolution-of-fraud-and-special-equities/#more-3648
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Furthermore, the Supreme Court in Standard Chartered Bank v. HEC43 recognized 

special equity as an independent exception, forming an exception with reference 

to the invocation of bank guarantee, along with egregious fraud and 

irretrievable harm and injury. The High Court of Delhi in the ad- interim in 

Halliburton v. Vedanta44, recognised the bank guarantee as special equity, in light 

of the COVID-19 situation and granted an injunction against invocation by 

Vedanta. 

The categorization of a bank guarantee as Special Equity, has been recognised 

as an autonomous exception to restrain the invocation of bank guarantee. This, 

thus leads to instability with regard to the security provided by Bank Guarantee 

as an autonomous line of credit. The court in U. P. State Sugar Corporation v. 

Sumac International Ltd.45 held that “The bank giving such a guarantee is bound 

to honour it as per its terms, irrespective of any dispute raised by its customer. 

The very purpose of giving such a bank guarantee would otherwise be defeated. 

The Courts should, therefore, be slow in granting an injunction to restrain the 

realization of such a bank guarantee.”46 

Furthermore, it is essential to note that for classification as ‘Special Equities’, 

Supreme Court relied on the rationale of US court in the case of Itek Corp,47. 

The Court in the Itek Corp case  laid down the test for irretrievable harm and 

injustice as, “in commercial litigation, where the question whether the plaintiff 

is likely to suffer irreparable injury would determine whether the plaintiff has 

available a legal remedy adequate to compensate it for its injuries.”48 Therefore, 

‘Special Equities’ are inferred to exist, only when a party is left with no legal 

                                                 
43 Standard Chartered Bank v. HEC, Civil Appeal No. 9288 of 2019, decided on 18th December 
2019. 
44 Supra note 11. 
45 U. P. State Sugar Corporation v. Sumac International Ltd., (1997) 1 SCC 568. 
46 Id. 
47 Supra note 40. 
48 Supra note 40. 
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recourse or adequate legal remedy, to receive damages for the irreparable injury 

caused due to wrongful invocation and encashment of bank guarantee.  

It is essential to note in cases pertaining to injunction of invocation of bank 

guarantee, solely due to the existence of ‘Special Equities’, especially with 

reference to the ad-interim order passed in Halliburton v. Vedanta49, that no 

rationale was provided to elaborate on the reasoning for the existence of ‘Special 

Equities’ and the court order failed to pass the test established in the case of Itek 

Corp,50 as the presence of alternative legal remedies in form of Arbitration was 

ignored.  

While ‘special equities’ as an independent exception, will lead to a greater scope 

for judiciary to intervene in cases pertaining to bank guarantee, the undefined 

scope of this ground poses a threat to the general principle of bank guarantee, 

which is undeniably integral for providing security to the contracting 

commercial parties.  

Halliburton Offshore Services Inc. v. Vedanta Limited 51 

Halliburton v. Vedanta52 emerged as a landmark case with respect to invocation of 

bank guarantee in lieu of COVID-19, especially due to the recognition of 

‘Special Equities’ as an independent ground to grant injunction. Here, both the 

parties had entered into a contract on April 25, 2018, for integrated 

development of three blocks of oil wells. The petitioner furnished various bank 

guarantees in the said contract and eight of such bank guarantees were subject 

matter of the dispute in the present case. Under the contract, Halliburton had 

an obligation to complete the development of the wells by 16 January, 2019, 16 

March, 2019 and 16 June, 2019 respectively. Further, Halliburton contended 

                                                 
49 Supra note 11. 
50 Supra note 40. 
51 Supra note 28. 
52 Supra note 28. 
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that an extension of time was granted till 31 March, 2020. Halliburton 

contended that the work didn’t get complete on time due to the prevalence of 

COVID-19 and the subsequent lockdown. 

The court in its ad-interim order, held that in the interest of justice there shall 

be a stay on invocation and encashment of the eight Bank Guarantees. Justice C 

Hari Shankar primarily based his opinion on the fact that since the “imposition 

of the lockdown was by way of a sudden and emergent measure, of which no 

advance knowledge could be credited to the petitioner – or, indeed, to anyone 

else… the petitioner’s activities had to suddenly discontinue on 22nd March, 

2020, and have not been able to resume ever since.”53 Justice C Hari Shankar 

further held that there was prima facie presence of Special Equities, resulting in 

the injunction.  

The court overruled the order of injunction in its final order, where it held, 

while recognising the COVID-19 outbreak and subsequent lockdown as a 

situation of force majeure, that this cannot be used as an excuse for non-

performance of a contract, for which the deadlines were much before the 

outbreak itself. Thus, the court asserted that whether the pandemic justifies 

non- performance of contractual obligations, should be decided on the basis of 

the facts and circumstances of the case. 54 

The ad-interim order passed didn’t take into account that time was the essence 

of the contract between the parties and default in fulfilling the contractual 

deadline was done by Halliburton, prior to the outbreak of COVID-19 and the 

subsequent lockdown imposed. Furthermore, the court failed to recognize the 

presence of alternative legal remedy, in the form of Arbitration, which could 

have provided damages if the invocation of the bank guarantees led to legal 

injury. 

                                                 
53 Supra note 11. 
54 Supra note 28. 
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EMERGING TRENDS WITH REGARD TO BANK GUARANTEE IN LIEU OF 

COVID-19  

The COVID-19 crisis led to an international standstill impacting, businesses 

and industries to their core, due to the precautionary measures adopted and 

imposed by the government in form of lockdown, as well as due to a major 

disruption encountered by the supply chain. This unprecedented change in 

circumstances led to a spike in cases concerned with invocation and 

encashment of Bank Guarantee. The judicial view in Halliburton v. Vedanta55 can 

be compared to the orders passed in three major cases dealing with similar 

question of law, namely, Standard Retail Pvt. Ltd. v. M/s G. S. Global Corp & 

Ors56, Indrajth Power Private Limited v. UOI & Ors57 and Ashwini Mehra vs IOCL & 

Ors.58 

In Standard Retail Pvt. Ltd. v. M/s G. S. Global Corp & Ors59, the petitioner 

approached the court to restrain the bank from invoking the line of credit as 

the contract had become “unenforceable” under section 56 of the Indian 

Contract Act, dealing with “frustration, impossibility and impracticality”60.  The 

contract was between a South Korean company, who exported steel to an 

Indian entity. The Petitioners (buyers) failed to take delivery and pay for the 

goods supplied to them by the sellers. The petitioners pleaded that due to the 

outbreak of COVID-19 and the consequent lockdown, they were not able to 

take delivery for onward movement of the steel and make the payment.61 The 

court applied general principle and held that the line of credit is autonomous 

from disputes arising in contract between the parties and thus held that the 

                                                 
55 Supra note 28. 
56 Supra note 9. 
57 Supra note 26. 
58 Ashwini Mehra vs IOCL & Ors., W.P.(C) 2966/2020 & CM APPLs. 10297-99/2020. 
59 Supra note 9. 
60 Supra note 17. 
61 Lakshmikumaran & Sridharan, Performance Securities - Legal Principles and early decisions on 
enforcement during COVID-19, LEXOLOGY (May. 8, 2020) 
https://www.lexology.com/library/detail.aspx?g=c4385127-573c-4e28-b167-a9e3df9bdab9> 
(accessed on May 12, 2020). 
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inability in performing contractual obligations by the buyer cannot be a ground 

for restraining the respondent from invoking the line of credit.62  

In Indrajth Power Private Limited v. UOI & Ors,63 the court recognised that 

COVID-19 cannot be constituted as a ground for injunction for invocation of 

bank guarantee, if a contractual default was made prior to the imposition of 

lockdown or any substantial change in the circumstances. The court adjudged 

that ‘despite the extension of 12 months, the petitioner could not fulfil its 

obligation under the contract, and thus refused to grant relief to the 

petitioner’.64 The Court further held that petitioner’s position under the contract 

was unaffected by the imposition of the lockdown and thus, the respondent 

was in his right to invoke the bank guarantee. The rationale of the court in this 

particular case was subsequently affirmed in the final order in Halliburton v. 

Vedanta.65 

Furthermore, the approach adopted by the court in the ad-interim order in 

Halliburton v. Vedanta,66 was further embraced in Ashwini Mehra vs IOCL & Ors,67 

where the petitioner approached the court with an objective of seeking 

directions to restraint the respondent from invoking the bank guarantee, with 

regard to the contract dealing with Haldia Refinery Project. The petitioner 

approached the High Court under Article 226,68 only because of certain 

unavoidable circumstances, owing to the COVID-19 pandemic and intended to 

approach NCLT. The court ordered injunction with reference to the invocation 

                                                 
62 Supra note 9. 
63 Supra note 26. 
64 Supra note 26. 
65 Supra note 28. 
66 Supra note 11. 
67 Supra note 26. 
68 INDIA CONST. art. 226. 
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of bank guarantee, till the expiry of one week, from the lifting of the lockdown 

imposed by the central government.69   

The interim order in Halliburton was subsequently overruled by the Delhi High 

Court in its final order. But the rationale laid down in the interim order and its 

adoption by various courts such as, in the case of Ashwini Mehra, highlights the 

perplexity surrounding the exception of “Special Equities” as an independent 

exception for restraining the invocation of bank guarantees. Therefore, the 

court should be cautious while determining whether the disputed bank 

guarantee qualifies as “Special Equities” on the basis of the principle laid down by 

the courts as well as the facts and circumstances of the case in question.  

Expiration of validity of performance bonds - The judicial oversight 

The relief of injunction, against the invocation of bank guarantee, due to the 

categorisation of COVID-19 as an event of Force Majeure led to the emergence 

of a challenging issue, pertaining to the future possibility of extension of 

lockdown period and the injunction along with its impact on the validation of 

the bonds. 

Generally, the expiry of bond is extended by an offer made by the party 

procuring the bond to extend the validity of the bond. But this would be 

extremely difficult in cases of dispute between the contractual parties. The relief 

of injunction by the court could lead to termination of contract by the opposing 

party. This led to the termination of the contractor’s contract and creates a 

slippery slope for extension of validity of bonds.  

A similar situation was encountered in an English case, Liberty Mercian Ltd v 

Cuddy Civil Engineering Ltd and another70 where due to the termination of the 

                                                 
69Aditi Singh, [COVID-19] Delhi HC restrains IOCL from invoking/encashing bank guarantees furnished 
by Punj Lloyd Limited, BAR AND BENCH (April 24, 2020) 
https://www.barandbench.com/news/litigation/delhi-hc-restrains-iocl-from-invoking-
encashing-bank-guarantees-furnished-by-punj-lloyd-limited (accessed on June 12, 2020). 
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https://www.barandbench.com/news/litigation/delhi-hc-restrains-iocl-from-invoking-encashing-bank-guarantees-furnished-by-punj-lloyd-limited


VOLUME IX  FEBRUARY, 2021                                ISSUE I 
 

 65 

underlying contract, there was an inability in obtaining performance bonds. 

Hence, the court had to order the contractor in lieu of the performance bond to 

pay money to the court.71 

The issue of expiration of performance bonds was dealt effectively with regard 

to the prevailing COVID-19 crisis by a legislation passed by Singapore. Section 

6 of Singapore’s COVID-19 (Temporary Measures) Act 202072 mandates that 

the period of validity of any bond that would expire during the period that the 

act prohibits a call from being made, will be automatically extended upon 

application by the procurer to a period ending seven days after the prohibition 

is lifted.73 This measure leads to minimization of discretion of the bank and 

establishment of uniform procedure throughout the country with regard to the 

issue of expiration of validity of bonds. 

Furthermore, for the speedy disposal of construction disputes that arose amidst 

the global crisis of COVID-19, Hong Kong framed the Department of Justice's 

ODR Scheme. The scheme aims at disposing speedy and cost effective 

resolution of disputes concerning micro, small and medium-sized enterprises 

(MSMEs). The prominent feature of the scheme is that it governs disputes 

arising out of the COVID-19 crisis and aims to facilitate a settlement via 

negotiation and mediation.74 This can prove to be extremely critical in 

determining the time frame of legal proceedings and can have a significant 

impact on the validity of the bonds. 

With reference to the Indian scenario, the court can order the bank to honour 

the bonds but hold the funds with itself until the final resolution of the dispute. 

                                                                                                                             
70 Liberty Mercian Ltd v Cuddy Civil Engineering Ltd and another (2014) EWHC 3584 (TCC). 
71 Id. 
72 Singapore’s COVID-19 (Temporary Measures) Act 2020, Section 6. 
73 Id. 
74 Christopher Short & Vivian Wong, Covid-19 Hong Kong: Online Scheme - Way forward for small and 
medium-sized construction disputes?, CLYDE & CO, (May 20, 2020) 
https://www.clydeco.com/insight/article/covid-hk-online-scheme-way-forward-construction-
disputes  (accessed on June 10, 2020). 
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But that sort of order would probably only be made if there was a risk that the 

beneficiary would not be good for the money if it were required to repay in due 

course.75 

CONCLUSION 

Several parties are bound to approach the court amidst the outbreak of 

COVID-19, due to the deterioration of financial health in commercial sector, as 

well as, disruption in supply lines and lack of labour force due to the imposition 

of lockdown.76 The courts must act with caution in cases pertaining to bank 

guarantees and restraining its invocation. It is of utmost importance, to apply 

the force majeure clause as a justification of breach of contract only after 

conclusion establishment of  link between the event and the breach of contract.  

force majeure should thus, be interpreted in light of the dicta of the Supreme 

Court in Energy Watchdog, where the court affirmed that it was not the 

domain of the courts to absolve the parties from performing their part in the 

contract while deciding the cases pertaining to invocation of bank guarantee. 

Moreover, recognition of establishment of ‘Special Equities’ as an independent 

exception, for restraining the invocation of bank guarantee, widens the scope of 

judicial intervention in matters pertaining to invocation of bank guarantee. The 

recognition of establishment of ‘Special Equities’ by the judiciary should be done 

with immense caution to maintain the sanctity of  and fidelity of such financial 

instruments, essential for facilitation of global commercial and trading relations 

and undisrupted flow of cash.  

Therefore, a nuanced approach in concord with the settled legal principles is 

the need of the hour to establish a fine intersection of the interests of the 

procurer and beneficiary of bank guarantees, while maintaining the sanctity of 

                                                 
75 Sourav Lahiri, Halliburton v Vedanta: Performance bonds and COVID-19, ATKIN CHAMBERS 
(April 24, 2020) https://www.atkinchambers.com/halliburton-v-vedanta-performance-bonds-
and-covid-19/ accessed on 10 June 2020. 
76 Supra note 35. 
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bank guarantees.  It is extremely imperative for the courts to adopt a uniform 

approach in case of “Special Equities” based on the basic fundamentals of bank 

guarantee while determining the invocation of the same.  

Furthermore, the court shall limit its intervention while granting interim relief in 

arbitral matters pertaining to invocation of bank guarantee, as the same is based 

on autonomous and independent contract aimed at providing assistance and aid 

in facilitation of commercial transactions and business activities. 

 


