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ABSTRACT 

It is an accepted principle in private international law that a sovereign 
State subjects its undertakings to its own legal system, unless expressly 
provided otherwise. Internationalisation of state contracts refers to a 
situation where a dispute between a private investor and a sovereign 
host state is governed by a law other than that of the host state.  This 
article would trace the evolution of internationalisation   of state   
contracts,   starting   with   the   oil concession arbitrations of 50s and 
60s, moving onto the theory of EDAs   in   70s   and   concluding   with   
the   emergence   of neo-internationalisation in the form of Bilateral 
Investment Treaties etc. This article would thus, not only provide a 
critical appraisal of grounds of internationalisation in the awards of the 
arbitral tribunal and the writing of publicists but would also provide a 
base on how best to avoid internationalisation of state contracts. 

INTRODUCTION 

Internationalisation of state contracts and theory of Economic Development 

Agreements (EDAs) is a longstanding, highly emotive topic in the realm of 

International law on foreign investment1. State contracts and EDAs refer primarily to 

* LLM (International Commercial Law) Student, University of Kent, Canterbury 
Scholars tend to get polarised trying to balance the sovereignty of the host state with that of the 

financial security of private foreign investor. Delphine Nougayrde in 'Binding States: A Commentary 
on State Contracts and Investment Treaties' (2005) 6 Bus. L. Int'l 372, 375 classifies the writers in this 
field into two broad categories of 'internationalists'' as their name suggests supporting 
internationalisation and 'sovereignists, opposing it. Internationalists would include, though not 
exclusively, Lord McNair, 'The General principles of Law Recognised by Civilized Nations' (1957) 33 
BYIL 1, Verdross, 'The Status of Foreign Private Interests Stemming from Economic Development 
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contracts between a host state (usually a developing country) and private foreign 

investors (usually from a developed state)2. It is an accepted principle in private 

international law that a sovereign State subjects its undertakings to its own legal 

system, unless expressly provided otherwise3. Internationalisation of state contracts 

and the theory of ED As remove the contract 'from the sphere of the host state's law' 

and subject it 'to an immutable, supranational system'4. It attracts controversy as it 

firstly goes against an established international legal principle and secondly, as it 

curtails sovereignty of host state on the basis of a private contract with a non-state 

actor. 

Part I of this article would focus on the grounds on which private arbitral tribunals 

and publicists base their arguments in favour of 'classic-internationalisation' of state 

contracts and the theory of ED As until 1980s. Part II would explore the emergence of 

'neo-internationalisation' of state contracts in the context of Bilateral Investment 

Treaties (BITs) - International Centre for Settlement of Investment Disputes 

(ICSID). Part III would contrast the arguments in favour of internationalisation with 

proposals from those opposing the idea. This article would thus critically analyse the 

grounds and relevance of classic-internationalisation in the backdrop of the 

emergence of neo-internationalisation. 

Agreements with Arbitration Clauses', in Selected Readings on Protection by Law of Private Foreign 
Investments 117 (1964), 'Quasi-International Agreements and International Economic Transactions' 
(1964) 18 Yearbook of World Affairs 230, J.F Lalive, 'Contracts between a state or a state agency and a 
foreign company' (1964) 13 ICLQ 987; Sovereignists would include M Sornarajah, The International 
Law on Foreign Investment (3rd edn, Cambridge University Press 2010), Antony Anghie, Imperialism, 
Sovereignty and the Making of International Law (lsl edn, Cambridge University Press 2007), Patrick C. 
Osode, 'State Contracts, state interest and International commercial arbitration: A third world 
perspective' (1997) 9 Afr. J. Int'l & Comp. L. 107, A. Adede, Loan Agreements with Foreign 
Borrowers: Issues of Sovereign Immunity, Applicable Law and Settlement of Disputes, (1987) 3 
Lesotho U 101, Chukwumerije, ICSID Arbitration and Sovereign Immunity (1990) 19 Anglo-American 
LR166 
2 Delphine Nougayrde, 'Binding States: A Commentary on State Contracts and Investment Treaties' 
(2005) 6 Bus. L. Int'l 372 
3 Serbian and Brazilian Loans (Judgment No. 14, P.C.I.J., Series A, No. 20, p. 42, and Judgment No. 
15, P.CJ.J., Series A, No. 21. p. 121) ^ 
4 M Sornarajah, The International Law on Foreign Investment (3rd edn, Cambridge University Press 
2010) 289; The 'immutable, supranational system' has been variously termed as 'international law of 
contracts', 'transnational law', 'general principles of civilised nations' See also Anghie (n 1) 
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'CLASSIC-INTERNATIONALISATION' OF STATE CONTRACTS AND 
THEORY OF ED AS 

To a modern arbitral practitioner, choice of law is one of the least controversial 

issues, as in most modern arbitration agreements there is an express stipulation of the 

choice of law that would govern the parties in case of a dispute. However most early 

state contracts did not mention a choice of law, JF Lalive speculates that such an 

omission was 'due to an excess of caution (...) on part of the foreign corporation not 

to antagonise the local government [and] the government side also prefers to evade 

[the] issue (...) since the parties intend the contractual relationship to develop 

smoothly',5 and thus usually substituted the choice of law clause with open ended 

phrases like 'applications of principles rooted in good sense and common practice of 

the generality of civilised nations'6 or 'on the basis of good faith and pure belief7 etc. 

We can group arbitral awards favouring internationalisation based on such 

missing/open choice of law clause, as the period of classic-internationalisation or 

alternatively 'contract-internationalisation'8. This phase can arguably9 be traced back 

to 1930 in Lena Goldfield v USSR'0 (referred hereinafter as Lena Goldfield 

arbitration) and it reached its epoch in three arbitral awards of 1950s - Petroleum 

Development Ltd v. Sheikh of Abu Dhabiu (referred hereinafter as Abu Dhabi 

arbitration), Qatar v. International Marine Oil Co'2 (referred hereinafter as Qatar 

arbitration) and Saudi Arabia v. Aramco13 (referred hereinafter as Aramco 

arbitration). 

scfLalive(nl)992 
6 Clause 17 of the concession agreement between Abu Dhabi and Petroleum Development Ltd. As 
quoted in Petroleum Development Ltd v. Sheikh of Abu Dhabi (1951) 18 ILR 144, 149 
7 Qatar v. International Marine Oil Co (1953) 20 ILR 534, 545 See also (n 25) 
8 cf Nougayrde (n 2) 
9 cf Sonarajah (n 4) Reference may be drawn to Deloga Bay Railway Company Case (1900) Whiteman, 
Digest, Vol. 3, p. 1694, Schufeldt Claim (1930) 24 AJIL 799. cf McNair (n 1) Goldentberg & Sons v 
Germany Annual Digest 1927-28, Case No. 369; Zeitschrift fur auslandisches offentlisch.es Resch und 
Volkerrecht, 1 (2) 1929, p 87 may be the first case to deal with internationalisation. 
10 (1930) Whiteman, Damages, Vol 3, p 1652 
11 (1951) 18 ILR 144 
12 (1953) 20 ILR 534 
13 (1958) 27 ILR 117 
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These arbitrations fuelled a rapid growth in the writings of publicists in 1960s which 

generated the theory of EDAs, wherein state contracts were equated with 

development treaties and international legal protection was sought.14 Theory of EDAs 

was epitomised in the 1977 arbitral award in Texaco Overseas Petroleum Company v. 

Libya15 (referred hereinafter as Texaco arbitration). 

GROUNDS OF CLASSIC-INTERNATIONALISATION IN AWARDS OF 
ARBITRAL TRIBUNAL 

In all the arbitral awards the arbitrators first concede that prima facie the municipal 

law of the state where the contract is to be performed, should be the substantive and 

procedural law applicable to the arbitration. In Lena Goldfield arbitration the 

arbitrators stated unanimously 'Russian law was the proper law of contract'16. In Abu 

Dhabi arbitration Lord Asquith stated 'This is a contract made in Abu Dhabi and 

wholly to be performed in that country. If any municipal system of law were 

applicable, it would prima facie be that of Abu Dhabi.'17 Similarly in the Qatar 

arbitration Sir Alfred Bucknill stated: 

If one considers the subject matter of the contract, it is oil to be taken out of 

ground within the jurisdiction of the Ruler. That fact, together with the fact 

that the Ruler is a party to the contract and had, in effect, the right to 

nominate Qatar as the place where any arbitration arising out of the contract 

should sit, (...) points to Islamic law, that being the law administered at 

Qatar, as the appropriate law.18 

In Aramco arbitration Prof. Sauser-Hall stated 'The law in force in Saudi Arabia 

should also be applied to the content of the Concession because this State is a Party 

14 Verdross, 'Quasi-International Agreements and International Economic Transactions' (1964) 18 
YWA 230 
15 (1977) 53 ILR 389 
16 cf Lena Goldfields arbitration (n 10) Paragraph 22 as cited in cf McNair (n 1) 11 
17 cf Abu Dhabi arbitration (nil) 149 (emphasis added) 
18 cf Qatar arbitration (n 12) 544 
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to the Agreement, as grantor, and because it is generally admitted, in private 

international law, that a sovereign State is presumed, unless the contrary is proved, to 

have subjected its undertakings to its own legal system.'19 

But having admitting that municipal law is the correct 'choice of law', the arbitrators 

would conclude that the municipal law, which in all three petroleum arbitral cases 

was some variation of Islamic law, was inadequate (underdeveloped or absent) to 

deal with the intricacies of petroleum exploration and exploitation contracts. In Abu 

Dhabi arbitration Lord Asquith famously said: 

[M]unicipal laws were applicable. (...) But no such law can reasonably be 

said to exist. The Sheikh administers a purely discretionary justice with the 

assistance of the Koran; and it would be fanciful to suggest that in this very 

primitive region there is any settled body of legal principles applicable to the 

construction of modern commercial instruments.20 

A similar conclusion was reached in Qatar arbitration where Sir Alfred Bucknill 

stated '[Islamic] law does not contain any principles which would be sufficient to 

interpret this particular contract.'21 In Aramco arbitration, Prof. Sauser-Hall 

analogously concluded: 

The regime of mining concessions, and, consequently, , also of oil 

concessions, has remained embryonic in Moslem law (...) Hanbali law 

contains no precise rule about mining concessions and a fortiori about oil 

concessions.22 

Apart from the ground of inadequacy of Islamic/municipal law, the arbitrators al?o 

recounted other grounds like a contract itself may become invalid if Islan \: , '_ 

applicable. For example in Qatar arbitration where the arbitrator stated: 

19 cf Texaco arbitration (n 13) 167 
20 cf Abu Dhabi arbitration, (n 11) 149 
21 cf Qatar arbitration (n 12) 545 
22 cf Texaco arbitration (n 13) 163 
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s[B]oth experts agreed that certain parts of the contract, if Islamic law was 

applicable, would be open to the grave criticism of being invalid. According 

to Professor Milliot, the Principal Agreement was full of irregularities from 

end to end according to Islamic law, as applied in Qatar'23, 

Surmising that the parties did not want to be governed by Islamic law if it expressly 

went against their interest as Sir Alfred Bucknill comments, 'I cannot think that the 

Ruler intended Islamic law to apply to a contract upon which he intended to enter, 

under which he was to receive considerable sums of money, although Islamic law 

would declare that the transaction was wholly or partially void. (...). I am sure that Sir 

Hugh Weightman and Mr. Allan did not intend Islamic law to apply. In my opinion 

neither party intended Islamic law to apply'24, mention of any other system of laws 

(Lena Goldfleld arbitration25, Qatar arbitration26 and Aramco arbitration27), no 

meeting of minds as to the choice of law - in Aramco arbitration the arbitrator states 

'The Tribunal wishes to point out that the Parties, inasmuch as they left to it 

the duty to determine what law should be applied to matters beyond the 

jurisdiction of Saudi Arabia, have undoubtedly examined the question of the 

applicable law and have failed to find a solution. For this reason the 

Tribunal is unable to determine what law was tacitly chosen by the Parties. 

The Arbitration Tribunal is thus called upon to reconstruct, not the choice of 

law which the Parties might have had in mind or intended, but, in an abstract 

23 cf Qatar arbitration (n 12) 545 
" ibid 
25 In Lena Goldfield arbitration the award stated "general principles of law (...) should be regarded as the 
proper law of contract [as] agreement was signed (...) by foreign commissary, many of the terms of the 
contract contemplated the application of international law rather than merely the national principles of 
law' as quoted in cf McNair (n 1) 11 
26 To quote the tribunal 'It is interesting to note that in the Agreement which the Ruler made on the 17th 
May, 1935, to which I have referred, there is this express stipulation: "The Shaikh and the Company 
declare that they base action upon this Agreement on the basis of good faith and pure belief and upon 
the interpretation of this Agreement in a manner consistent with reason." Qatar arbitration (n 12) 545 
27 To quote the tribunal 'The Tribunal cannot accept the suggestion that Clause (b) of Article IV (which 
empowers it to decide what law is applicable) has a subordinate character in relation to Clause (a) 
(which provides for the application of Saudi Arabian law, i.e., Muslem law as taught by the Hanbali 
school and as applied in Saudi Arabia).' Aramco arbitration (n 13) 154 
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manner, the choice of law which reasonable persons would have made and 

intended.'28 

Choice of neutral foreign venue would indicate a wish to break from domestic laws 

like in Aramco arbitration where Prof. Sauser-Hall concluded that: 

[T]he Parties agreed to establish the seat at Geneva. The arbitration is to take 

place, in all cases, outside Saudi Arabia. It is obvious, therefore, that the law 

to be applied to this institution is not the law of Saudi Arabia, since the 

Parties have intended from the very beginning to withdraw their disputes 

from the jurisdiction of local tribunals. This is an essential provision of their 

agreements, as the concessionaire wished to secure the guarantee of a neutral 

judge.29 

Other grounds included economic ramifications30 etc. to find that domestic law of the 

concession state did not apply. 

Having established that domestic laws of the concession state would not apply, the 

arbitrators faced the problem of contract in vacuo, which would make the contract 

inoperable. To surmount this problem arbitrators internationalised the contract 

meaning that the contract was to be plucked out of the operation of domestic laws 

and would be subjected to an international system of law. This proved quite tricky as 

Permanent Court of International Justice in Serbian^ and Brazilian Loans32 cases had 

made it clear that Public International law cannot be invoked by a private party to 

seek remedy against a sovereign state33. To overcome this difficulty, arbitrators 

harnessed the problem to provide the solution. As a contract cannot exist in vacuum 

'[i]t is necessarily related to some positive law which gives legal effects to the 

28 Aramco arbitration (n 13) 167 (emphasis added) 
29 ibid 155 
30 ibid 167 
31 Judgment No. 14, P.C.I.J., Series A, No. 20, p. 42 
32 Judgment No. 15, P.C.I.J., Series A, No. 21, p. 121 
33 'Any contract which is not a contract between States in their capacity as subjects of international law, 
is based on the municipal law of some country.' (Judgment of July 12, 1929, case regarding the 
Payment of Certain Serbian Loans Issued in France , P.C.I.J., Series A, No. 20, p. 41 

r 
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reciprocal and concordant manifestations of intent made by the parties. The contract 

cannot even be conceived without a system of law under which it is created. Humans 

will only create a contractual relationship if the applicable system of law has first 

recognized its power to do so'34. 

In Abu Dhabi arbitration the solution was 'application of principles rooted in the good 

sense and common practice of the generality of civilised nations²a sort of modern 

law of nature'^. In Qatar arbitration the answer was 'the principles of justice, equity 

and good conscience'7'6. In Aramco arbitration it was 'most progressive teachings in 

that part of private international law which deals with the autonomy of the will'31. All 

these solutions culminated in Texaco arbitration as a 'new branch of international law. 

the international law of contracts'38. 

Thus as per arbitral tribunals, the perceived absence of legal principles to govern 

petroleum contracts in domestic Islamic laws of the concession state coupled with 

additional arguments like economic ramifications of the contract, choice of neutral 

venue, mention of any other form of applicable law etc. formed grounds to reject 

domestic laws and apply vague, uncertain and nebulous transnational principles of 

law and equity thereby leading to internationalisation of state contracts. 

GROUNDS OF INTERNATIONALISATION AND THEORY OF EDAS IN 
WRITINGS OF PUBLICISTS 

Another source of grounds of internationalisation are the writings of publicists. This 

is of importance as under Art. 38(1 )(d) of the Statute of the International Court of 

Justice, writings of 'highly qualified publicists' is a source of International law, thus 

writings of publicists should be carefully analysed to predict the future course of 

34 Geny, Methods d'interpretation et Sources en droit prive positif, vol. 11, No, 172, p, 157 as cited in 
Aramco arbitration (n 13) 163 (emphasis added) 
35 cf Abu Dhabi arbitration (n 11) 149 (emphasis added) 
36 cf Qatar arbitration (n 12) 545 (emphasis added) 
37 cf Aramco arbitration (n 13) 167 (emphasis added) 
38 cf Texaco arbitration (n 15) 448 
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international law. In this part of the article we would focus on the grounds of 

internationalisation as argued by the 'internationalists'. 

One of the oft cited early academic works on internationalisation was by Lord 

McNair, former President of International Court of Justice, titled 'The General 

principles of Law Recognised by Civilized Nations'39. After analysing the available 

case laws of the time, Lord McNair concludes 

"when the legal system of the country in which, for the most part of the contract is to 

be performed is not sufficiently modernized for the purpose of regulating this type of 

contract (...) the system of law most likely to be suitable for the regulation of the 

contract and the adjudication of the disputes arising upon them are the general 

principles of law recognised by civilised nations."40 

Lord McNair can also be credited with the first use of the term 'Economic 

Development Agreement' (EDA) to describe a contract between 'corporations (or 

less commonly individuals) belonging to countries which have capital and skill to 

spare, and Governments of certain countries which have natural resources awaiting 

development but not enough capital or skill available for that purpose'41. However he 

did not advocate en masse internationalisation of the contract on the sole basis of it 

being an EDA, rather he proposed selective internationalisation in cases where the 

law of the host state is deficient in principles which would apply to the contract. 

Lord McNair's article in 1957 andAramco arbitration (which for the first time hinted 

at theory of EDA in arbitral award) in 1958 opened flood gates for articles supporting 

internationalisation on the theory of EDA.    Schwebel42, Jennings43, Verdross44, 

39 cf McNair (n 1) 
40 ibid 19 
41 ibid 1 
42 M Schwebel,'International Protection of Contractual Arrangements' (1959) 53 Am Soc'y Int'l L 
Proc 266 
43 RY Jennings, 'State Contracts in International Law' (1961) 37 BYIL 156 
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Curtis45 and others46 drew directly from Lord McNair but added another major 

argument for the 'internationalists', that of equating a state contract or 'economic 

development agreement' to an international treaty. EDAs have since then been 

defined as 'a broad term covering direct investments which characterise the role of 

investment, the term implying mutuality of obligation'47, 'agreements which embody 

the terms under which private capital is invited into a developing country for a long 

term investment'48. 

Thus proponents of theory of EDA argue that to provide stability and protection to 

foreign investors so that they may contribute in the development of the host state, it is 

imperative that the investors are granted immunity from legislative changes which 

may interfere with the performance of the contract.49 To further bolster the argument 

of immutability of EDAs, reference is drawn to the provisions of pacta sunt servanda 

(agreements must be kept) in the EDA. If any dispute arises due to change in the host 

state position, which may lead to changes in the working of the EDA, commentators 

argue that pacta sunt servanda being a principle of public international law would by 

default lift the private contract into the sphere of public international law.50 

44 Verdross, 'The Status of Foreign Private Interests Stemming from Economic Development 
Agreements with Arbitration Clauses', in Selected Readings on Protection by Law of Private Foreign 
Investments 117 (1964), 'Quasi-International Agreements and International Economic Transactions' 
(1964) 18 Yearbook of World Affairs 230 
45 Christopher Curtis, 'The legal security of Economic Development Agreement' (1988) 29 Harvard ILJ 
317 
46 P Weil, 'Contrats entre Etats et particuliers', in Recueil des Cours de l'Academie de Droit 
International de la Haye, Vol 128, 1969-III (1969), p 118; P Weil, 'Les clauses de stabilit ou 
d'intangibilit insbrbes dans les accords de dveloppement 6conomique', in Milanges Offertsd 
Charles Rousseau (Paris Ptdone, 1974), p 21; 'The State, the Foreign Investor, and International Law. 
The No Longer Stormy Relationship of a Mtnage A Trois' (2000)15 ICSID Rev-FILJ 401; C 
Greenwood, 'State Contracts in International Law - the Libyan Oil Arbitrations' (1982) 53 BYIL 27; 
M Dickstein, 'Revitalizing the International Law Governing Concession Agreements' (1988) 6 Int'l 
Tax & Bus Law 71; C Curtis, 'The Legal Security of Economic Development Agreements' 
(1988) 29 Harvard Int LawJ 317; DMazzini,'Stable International Contracts in Emerging Markets: an 
Endangered Species?' (1997) 15 BU Int 343; as cited in Christopher Curtis, "The legal security of 
Economic Development Agreemerit' (1988) 29 Harvard ILJ 317 
47 Hyde, 'Economic Development Agreements' (1962) Hague Recueil De Cours 271, 283 as cited in 
Tom J Farer, 'Economic Development Agreement: A functional analysis' (1971) 10 Colum. J. 
Transnat'l L. 200 
48 ibid 
49 See generally Curtis (n 44) 331 
50 ibid 328 
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Therefore the major grounds for internationalisation of state contracts and the theory 

of EDAs as construed in the writings of publicists, are gaps in legal principles of 

municipal laws of the host state. EDAs are special kind of contracts as they entail 

large investment, long period of performance, the host state encourages the investor 

to take a risk in good faith and finally the presence of pacta sunt servanda in form of 

a stabilisation clause elevates the EDA, in breach of the stabilisation clause, to a 

subject matter of public international law. 

THEORY OF EDAS IN ARBITRAL AWARDS 

As has been stated earlier, Texaco arbitration51 was the first arbitral award which 

internationalised a state contract on the basis of theory of EDAs. Dupuy the sole 

arbitrator of the award differentiated Texaco from other previous awards of classic-

internationalisation by writing: 

It should be noted that the invocation of the general principles of law does 

not occur only when the municipal law of the contracting State is not suited 

to petroleum problems. Thus, for example, the Iranian law is without doubt 

particularly well suited for oil concessions but this does, not prevent the 

contracts executed by Iran from referring very often to these general 

principles.52 

Dupuy justified internationalisation even when there was no gap in the municipal law 

by stating '[i]t is (...) justified by the need for the private contracting party to be 

protected against unilateral and abrupt modifications of the legislation in the 

contracting State: it plays, therefore, an important role in the contractual equilibrium 

intended by the parties.'53 Dupuy argued that PCIJ in Serbian and Brazilian Loans54 

51 cf Texaco arbitration (n 15) 
52 cf Texaco arbitration (nl5) 453-454 
53 Texaco arbitration (nl5) 454 
54cf(n31,32) 
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had provided for internationalisation of state contracts provided it satisfied triple 

criteria of 'nature of the obligations, the circumstances of their creation and the will 

of the parties'55. Extending his argument, Dupuy claimed that an EDA is by default 

internationalised56 because: 

� EDAs 'tend to bring to developing countries investments and technical 

assistance, (...) Thus, they assume a real importance in the development of 

the country where they are performed (...) The party contracting with the 

State was thus associated with the realization of the economic and social 

progress of the host country.'" 

� '[T]he long duration of these contracts implies close cooperation between the 

State and the contracting party and requires permanent installations as well as 

the acceptance of extensive responsibilities by the investor.'58 

� '[B]ecause of the purpose of the cooperation (...) and the magnitude of the 

investments (...) the investor must (...) be protected against legislative 

uncertainties (...) Hence, the insertion (...) of stabilization clauses (...) tend to 

remove all or part of the agreement from the internal law and to provide for 

its correlative submission to sui generis rules as stated in the Aramco award, 

or to a system which is properly an international law system.59 

Thus as per theory of EDAs proposed by Dupuy once a state contract is classified as 

an EDA, it would be governed by public international law and by virtue of pacta sunt 

servanda would be immutable to any unilateral executive or legislative changes by 

the host state. Post Texaco arbitration theory of EDA slowly diminished60 paving way 

for treaty based neo-internationalisation. 

55cf(n54) 
56 Texaco arbitration (n 15) 460 
57 ibid 456 
58 ibid 
59 Texaco arbitration (n 15) 456-457 
60 Aminoil v Kuwait (1982) 21 ILM 976 referred to EDAs 
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NEO-INTERNATIONALISATION 

With the decline of classic-internationalisation and theory of EDAs, the centre stage 

was occupied by treaty and convention based internationalisation along with 

internationalisation based on private commercial practices like lex mercatoria , 

which may be cumulatively termed as neo-internationalisation. 

With the advent and proliferation of Bilateral Investment Treaties (BITs), states 

mutually bound themselves on a host of foreign investment issues ranging from 

compensation on expropriation to repatriation of profit. BITs also included the 

dispute settlement mechanisms like choice of law, seat of arbitration etc. Thus in case 

a state has signed a BIT, which specified that disputes arising out of state contracts 

with foreign investor of the co-signor state would be governed by 'general principles 

of law', any dispute which fulfilled such condition may be automatically 

internationalised.62 

Yet another class of cases relating to neo-internationalisation arose out of 

International Centre for Settlement of Investment Disputes (ICSID) convention.63 

Article 42(1) of the ICSID convention states '[T]he Tribunal shall decide a dispute in 

accordance with such rules of law as may be agreed by the parties. In the absence of 

such agreement, the Tribunal shall apply the law of the Contracting State party to the 

dispute (including its rules on the conflict of laws) and such rules of international 

law as may be applicable' (emphasis added). Thus in case of a dispute arising out of 

a contract, which does not have a choice of law clause, between a foreign investor 

61 Lex mercatoria translates as 'merchant law' and refers to loosely codified transnational principles 
relating to international trade and commerce. See generally Keith Highet, 'The Enigma of Lex 
Mercatoria' (1988-89) 63 Tul. L.Rev 613, Michael Frischkorn, 'Definition of the Lex Mercatoria' 
(2005) 7 Eur.J.L Reform 331 
62 There are conflicting case laws on this point Vivendi annulment ICSID Case No ARB/97/3 and SGS v 
Pakistan, 18 ICSID Rev-FILJ 307 (2003) rejects automatic internationalisation of state contract based 
on BIT while SGS v Philippines , ICSID Case No ARB/02/6 favours protection of foreign investors 
through internationalisation. See Nougayrde (n 2) 384-390, Sonarajah (n 1) 304 
63 ICSID is a World Bank institution with aims to 'provide facilities for conciliation and arbitration of 
international investment disputes.' < http://icsid.worldbank.org/ICSID/Index.jsp> accessed 22 
December 2010 
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and a country which is party to ICSID, the dispute may be internationalised if the 

contract mentions ICSID as a dispute settlement body and if the state party has 

signed the ICSID convention. 

The final category of neo-internationalisation is relating to lex mercatoria, a national 

loosely defined set of general international commercial legal principles, thus a 

contract which refers to lex mercatoria as the choice of law, may potentially be 

internationalised if arbitrators decide to choose lex mercatoria as the law governing 

the dispute.64 Lex mercatoria has its own set of arbitral rules which may not be 

compatible to the municipal laws of the host state, thus in effect by mentioning lex 

mercatoria the state contract opens up unnecessary debate on choice of law clause. 

APPRAISAL OF GROUNDS OF CLASSIC-INTERNATIONALISATION OF 
STATE CONTRACTS AND ED AS 

As per 'internationalists' classic-internationalisation is based on grounds like gaps in 

legal principles of municipal law of the host state etc. while EDAs being special kind 

of contracts involve large investment, lead to 'development' of host state, and finally 

that the presence of pacta sunt servanda in the form of a stabilisation clause elevates 

the EDA as a subject matter of public international law. 

Most of the grounds mentioned above in favour of internationalisation have been 

effectively debunked by 'sovereignists' and it is important to reiterate a few major 

points. Firstly, in the light of recent academic writings from legal scholars in Middle-

East it may have been incorrect for the arbitrators of the petroleum arbitration cases 

to suggest that Islamic law did not contain any principle relating to petroleum 

arbitration , assuming arguendo, there were no principles to govern petroleum 

64 Rensmann, 'Anational arbitral awards - legal phenomenon or academic phantom?' (1998) 15/2 
Journal of International Arbitration 37, 40, See also Hans-Joachim Mertens, Lex mercatoria: A self- 
applying system beyond National Law?' in Gunther Teubner (ed), Global law without a state 
(Dartmouth 1997) 36 
65 Khaled Muhammad Funah, 'Arab state contract dispute: Lessons from the past' (2002) 17 Arab L.Q. 
215, Muhammad Abu Sadah, 'International arbitration contract principles: analysis of Middle East 
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contracts in Islamic jurisprudence, the European jurisprudence drew a blank on them 

too. For the sake of fairness arbitrators used 'general principles', but they found these 

principles in 'modern law of nature' of England66, even after accepting that Islamic 

law is based on equity67. Further the early arbitral awards seem to be the best cases of 

cherry picking, while Islamic law is used to bolster the claim of pacta sunt servanda 

as the stabilising clause and Islamic jurisprudence is then discarded in favour of some 

nebulous 'international commercial law'68. Secondly, the theory of ED As can be 

discredited as being too 'paternalistic' in its approach of treating developing 

countries with a different yardstick from developed countries and thereby violating 

equality of sovereign nations in public international law.69 Also foreign investors may 

not come to a country with any noble motive of development, but with the sole 

motive of making profits.70 Thirdly, the claim that presence of pacta sunt servanda 

with stabilisation clause in a state contract would elevate the contract to public 

international law, merely because pacta sunt servanda is a general principle of 

international law, suffers from inherent fallacy because it is a fundamental principle 

of public international law that a state can curtail its sovereignty only in a treaty with 

an actor recognised in international law, thus a state cannot limit its sovereign power 

of municipal legislation based on a contract with a private party.71 

CONCLUSION 

With the advent of neo-internationalisation the arguments against classic-

internationalisation can no longer be used against all forms of internationalisation. It 

is because under treaty based neo-intemationalisation, instead of arbitration through 

'conceptual manipulation' forcing internationalisation to 'appear to be possible' - 

perceptions' (2010) JITL&P 148, Ahmed Al-Ghadyan, 'The changing phases of arbitration in Saudi 
Arabia' (1997) Arbitration 130 
66 cf ( n 35) See also Anghie, (n 1) 229, F A Mann, 'The Proper Law of Contracts concluded by 
International Persons' (1959) 35 BYIL 34 
67 cf ( n 35) See also Qatar arbitration (n 12) 
68 cf Anghie (n 1)230 
69 cf Anghie (n 1)229 
70cfSornarajah(n4)291 
71 See generally Patrick C. Osode, 'State Contracts, state interest and International commercial 
arbitration: A third world perspective' (1997) 9 Afr. J. Int'l & Comp. L. 107 
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states have 'willingly' entered into BITs-ICSID. Thus any state contract covered 

under any such bilateral or multilateral treaty is liable to automatic 

internationalisation. Though 'sovereignists' have been quick to point out that 

'intention of states' is still relevant but conflicting case laws have shown that absence 

of intention is interpreted as affirmation to internationalisation.72 Therefore the only 

sure way to stop internationalisation of any kind is to state the intention of non-

internationalisation unequivocally in every state contract and to refrain from signing 

BITs blindly or other international treaties which may lead to internationalisation of 

state contract. Reference may be drawn to the 'India model'73 which has been highly 

successful in preventing internationalisation. Thus grounds of classic-

internationalisation are still relevant today as it provides an invaluable historical 

contrast for developing states on perils of internationalisation and an indication on 

how to best avoid them in any proposed multilateral investment agreements in future. 

72cf(n62) 
73 India is not a signatory of ICSID (it is important to note that many of the fastest growing developing 
countries and members of G20 like Brazil, South Africa, Mexico are also not part of ICSID), further the 
choice of law clause in state contracts signed by India contains provisions which subordinates 
international law to domestic law and thus is an unambiguous indication to steer clear of any perceived 
intention of internationalisation. See Nougayrde (n 2) 380 


