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In the modern world where penology is shifting its focus on 

individualization, it is inevitable that Indian penology too shifts to 

aggregation. More so, Feeley and Simon's (1992) "new penology" 

paradigm plays out at the level of implementation, given competing 

pressures on agents to be tough on crime as well as successful 

danger/risk managers. Findings suggest that agents embrace a 

traditional law enforcement role for themselves that primarily takes 

an individualistic approach to the clientele and an intuitive approach 

to their management, rather than taking on the new penological role 

of actuarial risk managers defined by upper management. The present 

article seeks to explore actuarial justice under Indian penology in the 

context of parole, probation and sex offences. 

I. INTRODUCTION 

The turn of the twentieth century marked a new era of individualization 
in the field of criminal law. Drawing on the new science of positivist 
criminology, legal scholars called for a diagnosis of the causes of 
delinquency and for imposition of individualized courses of remedial 
treatment specifically adapted to these individual diagnoses. Leading 
criminal law scholars would declare that "Modern science recognizes 
that penal or remedial treatment cannot possibly be indiscriminate and 
machine-like, but must be adapted to the causes, and to the man as 
affected by those causes...". Thus the great truth for the present and the 
future, for criminal science, is the individualization of penal treatment, 
"...for that man, and for the cause of that man's crime." The turn towards 
individualized punishment gave rise to the rehabilitative projects of the 
first three-quarters of the twentieth century- to discretionary juvenile 
courts, indeterminate sentencing, probation and parole, rehabilitative 
treatment, and the overarching concept of corrections.1 
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Tins new phenomena of individualized punishment was referred to as 

Actuarialism by Feeley and Simons. 2 They delineated three distinct 

dements of new penology. First, it is manifested in a new discourse that 

emphasizes risk and probability as applied to a criminal population rather 

man diagnosis or moralistic judgments of individual wrongdoers. 

Second, they posit that the new penology is reflected in objectives trans-

formed from an earlier emphasis on punishing or normalizing deviants to 

a current focus on identifying and managing classes of criminals. Finally, 

fey argue that this shift in objectives has triggered the development of a 

■ew set of techniques for carrying out the goals of classifying and 

controlling aggregate risk, including the use of drug testing to measure 

risk and statistical/ actuarial methods for setting risk level. At the heart of 

what distinguishes the "old" from the "new" penology is the relative 

abandonment of the individual in defining and managing criminal 

populations. The individual, in old penology, is a volitional actor who 

can be reformed, treated, or punished; thus, his motivation for criminal 

behavior is an important element to determining appropriate penal action. 

While old penological policies may refer to aggregates and categories of 

criminals, the interventions are distinctly aimed at changing the criminal 

actors or "individuals."' In contrast, new penological strategies, according 

to Feeley and Simon (1992), are not concerned with why criminals 

commit their illegal acts but rather with how to most efficiently manage 

the level of re-offending risk posed by them.3 

But before proceeding further injhe analysis it is pertinent to note the 

meaning of the word actuary. The word "Actuary" is defined to mean "a 

person who computes premium rates, dividends, risks, etc., according to 

probabilities based on statistical records."4 This looks very strange that a 

word, which has a meaning synonymous to insurance, has to do 

something in penology. It is true that penology is a discipline dealing 

with punishment for various crimes, but it is equally true that the theories 

of past now have to be re-looked. It is well known that the entire penal 

policy of various criminal jurisdictions are based on four popular 

theories, namely, retributive, deterrent, preventive and reformative. In 

: Feeley, Malcolm & Jonathan Simon (1992) "The New Penology: Notes on the Emerging 
Strategy of Corrections and Its Implications" 30 Criminology 449-74. 
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this context, this article intends to highlight that now we should be doing 

some kind of an out of the box thinking and look at new theories from a 

new perspective to improve our understanding of penal behavior. 

However, before analyzing the penological perspective of actuarialism it 

is better to have a basic understanding of actuarialism. Every one has 

faced the situation when people have asked them to blacken the dots for 

standardizing tests. Likewise insurance agents asking for details or 

pollster inquiring about the magazine we read and how many children we 

have. At the root of all this questioning is the technique of comparing that 

uses statistics to represent the distribution of variables in a population. 

These techniques may be referred to as actuarial, and the practices that 

rely on them as actuarial practices. These practices are so familiar and 
banal that it is difficult to notice them at all, let alone see them as central 

components of a new regime of social ordering linked to myriad exercises 

of social control and power, e.g., hiring, admitting, campaigning, selling, 

sentencing, and educating. Yet these practices are generating fundamental 

changes in our political, social, family and national cultures. Through the 

lens of representations thrown in by these practices, individuals, once 

understood as moral or rational actors, are increasingly understood as 

locations in actuarial tables of variations. This shift from moral agent to 

actuarial subject marks a change in the way power is exercised on 

individuals by the state and other large organizations. Where power once 

sought to manipulate the choices of rational actors, it now seeks to predict 

behavior and situate subjects according to the risk they pose. The effects 

can be discerned in the way we understand ourselves, our communities 

and our capacity for moral judgment and political action. 

One's first response might be to point out that actuarial techniques are 

forms of knowledge gathering; the actions that are taken on the basis of 

this knowledge should not be blamed on knowledge. But actuarial 

practices cannot be dismissed as merely forms of knowing, when to be 

known is to be subjected to significant alterations in life opportunities. 

The relationship between knowledge and power is interactive. The 

statistical processing of information allows the exercise of power to be 

targeted quite precisely. Experts in marketing products and managing 

populations constantly give rise to new categories of people such as 

BUPs (black urban professionals), DINKS (double income no kids), high 
rate offenders, CHINS (children in need of service), and LDs (learning 

disabled children). Placing people in an actuarially defined category 
helps mark them as a new subpopulation that calls, in time, for new forms 

of testing, comparing, and ranking. Thus, school children may be 
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placed in a particular track on the basis of standardized testing, but the 

track itself becomes a subject for further testing, comparison and 

ranking. If the recent advertisement of a potato chip (Frito Lays) is 

examined carefully wherein Mr. M. S. Dhoni, the Indian Cricket Captain, 

and Mr. Saif AH Khan, Bollywood actor, are trying to woo the 

consumers and fighting each other about the peculiar taste of that potato 

chip. It suggests that the idea of the marketing mind is to divide 

consumers into actuarial categories. 

Actuarial techniques play a central role in a proliferating set of social 

practices. They are at the same time a regime of truth, a way of 

exercising power and a method of ordering social life. Actuarial practices 
have not seemed very important nor attracted much interest from social 

observers in part because they were already so familiar, and in part 
because they fit so unobtrusively into various substantive projects (e.g., 

educating, hiring, premium setting) in which they are subordinated as a 

means to an end. Yet this unobtrusiveness is precisely why they have 

become so important; they make power more effective and efficient by 

diminishing its political and moral fallout. 

The proliferation of actuarial practices within our society have not taken 

place without resistance. While they provide a highly efficient means of 

management, actuarial practices also conflict with other powerful 

traditions in our cultural background. Since they operate on the basis of 

aggregate data, they conflict with the strongly held value that people be 

considered primarily as individuals. Because they operate in terms of 

predicted future outcomes, they conflict with the related value that those 

aspects of a person that reflect her intentional efforts be privileged over 

those aspects that are involuntary. Finally, because they de-moralize the 

differences or treat the differences as morally neutral, that carry highly-

charged political and social significance (such as race and gender), they 

threaten to obscure the historical effects of domination and conflict with 

modern efforts to remedy discrimination. 

The recent debate on legalizing homosexual behaviour of men, which is 

in news because of the statement of Health Minister Ambumani Rama 

Doss, to the effect that it should be legalized. This was opposed from 

every nook and corner of the country. This statement if tested on the 

criterion of pure actuarial science, would have given a new public 
opinion that gay sex should not be treated as pure taboo. More 

interestingly,  the  Hindu Marriage Act,   1955  nowhere talks  about 
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marriage between a male and a female but talks of marriage between two 
Hindus only. 

Thus the objective of this article is to strive for an answer of this new 

penology of individualized treatment in the Indian Perspective. The 

entire article is divided into five parts. The first part deals with the 

introduction, second deals with understanding actuarial practices in the 

legal context, third develops the idea of Actuarialism as new penology, 

focusing on US perspectives (as Feeley and Simons conducted their 

studies in US environment), fourth talks about the Indian perspectives 

and finally fifth states the conclusions and suggestions. 

II. LAW AND ACTUARIALISM 

Law plays a central role in our political culture as the place wherein the 

rationality of social practices can be discussed, and thus it is not 

unexpected that resistance to actuarial practices has found its way into 

legal discourse. Value conflicts are entailed in the production of social 

policy whether it concerns the placement of a highway or a mechanism 

for military conscription. These choices are challenged, tested, and 

legitimized in the discourse produced by courts and lawyers. Yet our 

legal discourse is itself a medium structured by historical practices and 

ideologies. Certain effects of social practices will be seen as important, 

while others remain obscure. As a result it shapes in advance the way in 

which the policy debate can be articulated. With respect to actuarial 

practices, the first two forms of conflicts, that express the importance of 

individual autonomy, are easily expressed within the usual categories of 

legal understanding. The third conflict, which concerns the political 

meaning of social categories and their relevance for discrimination, is far 

more difficult to fit into a legal dispute. While it is undeniable that law 

has grown through the pressure of social movements, the political reality 

of these movements is generally covered up by these same laws. The 

tendency of legal discourse is to express the hard won gains of social 

movements as a priori universal rights-previously existing, newly 

articulated or discovered rights-that have no connection to the 

contingencies of historical struggle and change. In addition, these rights 

are granted to individuals rather than groups. Those examples of legal 

opinions that have come close to acknowledging the social and political 

basis of law have been denounced for precisely that reason. 

The exclusion of this third dilemma from the legal debate over actuarial 
practices forces us into a choice between individual and group models of 

equity. This choice necessarily suppresses what is most invidious about 
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actuarial practices, i.e., the ideological effects it has on group identity. 

The leading case to consider actuarial practices arose in the context of 

gender discrimination. In City of Los Angeles Department of Power and 
Water v. Manhart,5 the US Supreme Court struck down the use of gender 

as an actuarial variable in establishing the amount of employee 

contribution to a retirement benefit plan as a violation of Title VII of the 

Civil Rights Act of 1964. The benefit plan provided by Los Angeles 

Department of Water and Power required higher contributions from 

female employees because statistically they live longer than men. Since it 

disadvantaged women on its face, the plan seemed to violate Title VII's 

proscription against discrimination in the terms or conditions of 

employment on the basis of sex. As individuals, women were 

disadvantaged by paying higher contributions to the plan while having no 

certainty that they would live the additional years required to reach parity. 
As an aggregate group, however, female employees could expect to 

receive the same benefits as male employees. Indeed if, statistically, men 

die at a younger age than women, a plan requiring equal contributions 

and providing equal payouts will tend to favor women. Because the Court 

took the gender gap in longevity to be statistically accurate, its 

determination of whether or not Los Angeles Water and Power 

discriminated rested on the question of whether Title VII is really aimed 

at groups or at individuals. 

Furthermore, the facts in Manhart posed a distinction that seemed 

without any discriminatory prejudice or stereotyping of women. Justice 

Stevens's majority opinion assumed that longevity-correctly or 

incorrectly asserted-is morally neutral, i.e., it is unlikely to stigmatize 

those to which it is attributed. Since Manhart posed a classification that 

did not incorporate a disfavored social attribute (no one argues that 

longevity is bad), it strained the traditional justifications for anti-

discrimination laws. 

Stereotyping, or the imposition of assumptions about a group on an 

individual, has been central to anti-discrimination laws because of the 

prominence of individual autonomy as a juridical value. Manhart 

stretches this conception in order to fit actuarial representation into the 

mould of devaluing moral attributions (blacks are violent, banias are 

misers, women live longer). This strain, however, allows Manhart to 

5 435 U.S. 702(1978) 
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articulate the nascent cultural resistance we have to actuarial practices in 

the traditional values of individual autonomy. 

On the surface the opinion in Manhart has no problem accommodating 

traditional values. Justice Stevens argued that the use of gender is 

unlawful where it negatively affects an individual for whom the 

classification is inaccurate. Stevens argues that the individual, rather than 

the group, is the appropriate subject of anti-discrimination laws. "The 

question ... is whether the existence or nonexistence of 'discrimination' is 
to be determined by comparison of class characteristics or individual 
characteristics ....The statute's focus on the individual is unambiguous. It 
precludes treatment of individuals as simply components of a racial, 
religious, sexual, or national class .... Even a true generalization about 
the class is an insufficient reason for disqualifying an individual to whom 
the generalization does not apply ".6 

Despite his acknowledgement that the actuarial classification of women 

in terms of longevity differs from traditional prejudiced classifications, 

Stevens manages to fit the case back into the traditional analysis of 

stereotypes. "Practices that classify employees in terms of religion, race, 

or sex, tend to preserve traditional assumptions about groups rather than 

thoughtful scrutiny of individuals" By focusing the legal analysis on 

whether the statute is concerned with groups or individuals Stevens's 

opinion covers up the ideological effects of the actuarial practices at issue 

in Manhart. 

Stevens' reading of Title VII, however, creates a number of problems. 

First, it contradicts cases in which the Court has allowed a Title VII 

violation to rest on a showing of group disparity without evidence of a 

specific intent to discriminate against individual members of that group.7 

As Justice Powell has pointed out, insistence on a rigid individualism 

concerning the aim of Title VII renders this important "disparate impact" 

line of cases incoherent.8 If Title VII is exclusively aimed at protecting 

the individual it is difficult to see how a showing of disadvantage on the 

aggregate should have any bearing. 

Second, Stevens's focus on the individual would seem to bar remedial 

solutions that redress historical discrimination against groups at the cost 

of treating  individuals  on  the  basis  of their  group  membership, 

6 Justice Stevens in Manhart, 435 U.S. at 709. 
7 Griggs v. Duke Power Co.. 401 US 424 (1971) 
8 Connecticut v. Teal, 457 U.S. 440 (1982), 458-459, Powell, J., dissenting 
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Affirmative action plans justified on the basis of past discrimination 

against a group would seem to violate Title VII if they result in the 

disadvantaging of individuals on the basis of their race, or other 

proscribed difference. Yet the Court upheld just such a scheme in United 
States Workers v. Weber9. 

Manhart gave rise to a storm of controversy. One group of writers, 

whom I shall refer to as insurance-oriented critics, attacked the decision 

as destructive of the rational calculation of risk on which "fair" insurance 

is based. More strongly, they expressed a kind of shock that what 

appeared in their paradigm as a value-free technical decision (to use 

gender in setting benefit premiums) had been adjudged as discrimination. 

A second group of writers, whom I call rights-oriented critics, defended 

the decision as a logical extension of the field of anti-discrimination law. 
These writers celebrated the decision as a sign of the Court's willingness 

to look beyond the authority claims of a technical elite to root out biased 

treatment of women. Therefore the focus could shift from group to 

individual concept of equity. Hence individualized treatment in the 

penological sense is possible. 

III. ACTUARIALISM AS NEW PENOLOGY - US PERSPECTIVE 

Jonathan Simon and Malcolm Feeley pioneered a new understanding of 

contemporary criminal law enforcement, procedure, and punishment that 

accounts for an enormous shift in institutionalized practices that, over the 

past three decades, produced zero-tolerance law enforcement, draconian 

criminal sentences, and mass incarceration vastly disproportionate to the 

crime rate.10 These new practices break from traditional concerns for an 

individual offender—his fault or guilt, his rehabilitation, his post-

confinement reintegration into society—and are instead concerned with 

identifying, classifying, and managing aggregates of risk." In the process, 

concern for prevention of criminal deviance falls by the wayside, as a 

certain level of criminal offending is considered inevitable.12 The issue 

instead has become simply how to manage it. 

* 443 US 193(1979) 
" Michael Welch, The Role of the Immigration and Naturalization Service in the Prison- 
Imiustrial Complex, 27 Soc. Just. 73, 78 (2000). 

Feeley & Simon, supra note 2, at 455. The new penology's goal "is not to eliminate 

arme but to make it tolerable through systemic coordination." 
" Jonathan Simon, Managing the Monstrous: Sex Offenders and the New Penology, 4 

Ps>chol. Pub. PoPy & L. 452, 453 (1998). 
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Thus, the new penology, at its core, is managerial, actuarial, and 

statistical—concerned not with individuals, but with managing sub-

populations considered dangerous or risky. 

Feeley and Simon demonstrate the managerialism and actuarialism of the 

new penology operating in several aspects of crime control. Law 

enforcement targets "high-risk" subjects and arrests suspects defined by 

"racial profiles." Prisons no longer rehabilitate offenders through 

therapeutic, academic and vocational programs, but incapacitate them 

based on risk classification. High rates of recidivism no longer 

demonstrate failure of the parole system's ability to reintegrate offenders, 

but rather success in efficiently restoring offenders to prisons that 

manage the risk of their inevitable re-offending. 

The new penology's focus is the maximization of social control and 

efficiency of the criminal justice system. In Feeley and Simon's view, the 

new penology "manages a permanently dangerous population while 

maintaining the system at a minimum cost." Through surveillance, 

classification and containment, the system maintains control over 

specific populations that cannot be disaggregated from society or 

transformed. 

Such fundamental transformation in the goals of criminal punishment has 

parallels in deportation laws, the most "criminalized" sector of 

immigration laws.13 Consistent with the criminal justice system's 

abandonment of individualized treatment and rehabilitation for criminal 

offenders, and its simultaneous embrace of an actuarial approach that 

simply manages high-risk groups, the immigration system attains social 

13 Zadvydas v. Davis, 533 U.S. 678, 701 (2001) (holding that 8 U.S.C. T^'/J 1231(a)(6) 

Contained an implicit "reasonable time" limitation of six months, the application of which 

was subject to federal court review). Although Zadvydas restricted the government's 

authority to hold immigration detainees indefinitely, it did not overrule Shaughnessy v. 

United States ex rel. Mezei, 345 U.S. 206 (1953), which authorized the indefinite 

detention of immigration detainees determined by Congress or the Executive to pose a 

threat to national security. See id. at 694; see also Gavin M. Montague, Should Aliens Be 

Indefinitely Detained Under 8 U.S.C. Xi'/i 1231? Suspect Doctrines and Legal Fictions 

Come Under Renewed Scrutiny, 69 Fordham L. Rev. 1439, 1444 (2001). See generally 

Michelle Carey, You Don't Know If They '11 Let You Out in One Day, One Year, or Ten 

Years... Indefinite Detention of Immigrants After Zadvydas v. Davis, 24 Chicano-Latino 

L. Rev. 12 (2003); Christina DeConcini, Post September 11: Sea Change in Attitudes and 

Approach by Government Toward Immigrants, 1390 PLI/Corp 109 (2003); Joshua W. 

Gardner, Halfway There: Zadvydas v. Davis Reins in Indefinite Detentions, But Leaves 

Much Unanswered, 36 Cornell Int'l L.J. 177 (2003); Susan Marx, Throwing Away the 

Key: The Constitutionality of the Indefinite Detention of Inadmissible Aliens, 35 Tex. 

Tech L. Rev. 1250 (2004). 



ACTUARIALISM: A NEW PENOLOGICAL APPROACH 3 5 

control through the mass expulsion of undesirable non-U.S. citizens, 

while largely ignoring the significance of individualized, mitigating 

factors.14 For the small percentage of deportable aliens the United States 

cannot expel, social control, which is exercised through indefinite 

detention or warehousing.15 

In the 1980s and 1990s, undocumented aliens were deemed undesirable, 

perceived as either taking scarce jobs away from Americans or adhering 

to the welfare magnet. Criminal aliens, in turn, were undesirable for their 

criminal, often drug-related, conduct.16 Immigration reforms have sought 

to expel both groups of deportable aliens retroactively and to contain 

individuals in immigration prisons and local jails to minimize the 

likelihood of evading deportation, all the while drastically limiting 

avenues of relief.17 

14 See Miller, supra note 12, at 650-51; see also Nora V. Demleitner, The Fallacy of 
Social "Citizenship" or the Threat of Exclusion, 12 Geo. Immigr. L.J. 35, 45-46 (1997); 
Peter H. Schuck, Alien Rumination, 105 Yale L.J. 1963, 1985 (1996) (reviewing Peter 

Brimelow, Alien Nation: Common Sense About America's Immigration Disaster (1995)). 
15 Ellis M. Johnston, Once a Criminal, Always a Criminal?: Unconstitutional 

Presumptions for Mandatory Detention of Criminal Aliens, 89 Geo. L.J. 2593, 2594 

(2001). 

15 Ira Kurzban, Kurzban's Immigration Law Sourcebook 49, 53 (8th ed. 2002). A crime of 

moral turpitude refers generally to: [C]onduct which is inherently base, vile, or depraved, 

and contrary to the accepted rules of morality and the duties owed between persons or to 

society in general. Moral turpitude has been defined as an act which is per se morally 

reprehensible and intrinsically wrong, or malum in se, so it is the nature of the act itself 

and not the statutory prohibition of it which renders a crime one of moral turpitude. 
17 Susan Levine, On the Verge of Exile: For Children Adopted From Abroad, 

Lawbreaking Brings Deportation, Wash. Post, Mar. 5, 2000, at Al (chronicling the 

deportation of Joao Herbert, a Brazilian child adopted by U.S. citizens, deported for a 

drug conviction, and later killed in Brazilian gang violence). The retroactive nature of 

deportation for aggravated felons after 1996 socially controls immigrant communities by 

expanding the screening of non-U.S. citizens for criminality from admissibility 

determinations made at the border to interior deportation proceedings. See Levine, supra. 

The old regime for criminal alien deportation focused on screening for criminal 

propensities at the border, and excluding those aliens with past criminal convictions or 

conduct. Under this regime, aliens admitted to the United States could be deported if they 

were convicted of a single crime of moral turpitude within five years of entry (where a 

sentence of one year or more is imposed). If a resident alien committed a crime of moral 

turpitude six years after admission, he or she would not be deportable. One explanation 

for this rule regime is that immigration officials screened for criminal propensities at the 

border, permitting deportation on the basis of some post-entry criminal conduct as a way 

of ensuring that criminal propensities acquired abroad, but not detected at the border, can 
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Criminal aliens are particularly vulnerable to new social controls within 

immigration law. Prior to the immigration reforms of 1996, a criminal 

alien committing a single crime of moral turpitude was deportable only if 

the crime was committed within five years of entry and a sentence of one 

year or more of confinement was actually imposed. This condition thus 

associated criminal propensities with proximate cause: criminal offenses 

committed long after entry were considered unlikely to result from 

criminal propensities developed in a foreign country. In other words, an 

alien's criminality would most likely manifest itself within five years of 

entry. 

Since 1996, however, the length of time between entry and offense is 
irrelevant for most crimes. Moreover, crimes with no deportation 

consequences prior to 1996 were suddenly and retroactively made 

deportable offenses. Conviction of a crime for which a sentence of one 

year or more may be imposed is sufficient to trigger deportation, and a 

lighter sentence nonetheless triggers harsh immigration consequences. 

These measures reflect a broader transformation resulting largely from 

changes in perceptions of non-citizens and the risk they present to the 

U.S. economy, public safety, and—after September 11—homeland 

security.18 Although non-citizens are being treated increasingly 

punitively, the causal relationship between the severity revolution in 

crime control and enhanced punitiveness within the deportation system 

remains subtle. The new penology explains a great deal about this 

relationship, particularly in the post-9/11 context. First, the government's 

use of immigration law as a tool in the War on Terror is managerial. 

Despite great efforts to better secure U.S. borders, the likelihood that 

foreign terrorists will enter the United States is still considerable. To 

manage that risk, the Department of Homeland Security (DHS) subjects 

be caught soon after admission and addressed through deportation. After 1996, 

retroactive deportation of aggravated felons is permitted, without regard to when the 

conviction occurs. 

See generally National Commission on Terrorist Attacks upon the United States, 9/11 

Commission Report: Final Report of the National Commission on Terrorist Attacks upon 

the United States (2004). Efforts to better secure U.S. borders include more aggressive 

law enforcement, greater documentation requirements, and technological innovations 

such as the US-VISIT program, NSEERS, and new biometric technologies. DHS officials 

employ the aphorism "safer, but not safe" extensively to emphasize the need for 

continued vigilance, while reassuring the public that security measures are justified. 
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a broad spectrum of non-citizens to harsh immigration consequences that 

are often only indirectly related to terrorist conduct. 

Second, the War on Terror is actuarial, relying upon statistical 

predictions of risk. The apotheosis of this actuarialism is the terror threat 

warning system that identifies daily the risk of a terrorist attack. 

Furthermore, immigration law enforcement relies heavily upon religious 

and ethnic "profiles" of potential terrorists that are both under- and over-

inclusive.19 Targeting Muslim and Middle Eastern men of foreign 

nationality not only neglects Arab women and U.S. citizens, but also 

affects adversely a range of immigrant communities, particularly 

Mexican immigrants with brown skin and dark hair. 

Third, the War on Terror relies on surveillance, classification, and 
containment to maximize control over populations that can be neither 

disaggregated from the United States nor transformed. Even before 9/11, 

immigration authorities surrendered the traditional goal of assimilating 

all foreigners. The national insecurity fostered by the attacks enhanced 

the perception that immigrants—particularly those from Arab or Muslim 

countries—were inassimilable. Conceived of not as individuals, but as 

aggregates of risk, these foreigners are monitored, classified and 

controlled through a variety of government initiatives. 

Racial profiling and expanded reporting requirements exemplify the new 

penology at work in the War on Terror. Racial profiling assumes guilt or 

validates suspicion according to group-based characteristics rather than 

individual culpability. Governmental reliance upon statistical 

probabilities forms the core of racial profiling.20 Thus, the racial profiling 

of Middle Eastern men since September 11 is both managerial and 

actuarial, less about prevention than risk management. Prior to 

September 11, racial profiling of African-American men was publicly 

19 See Kevin R. Johnson, September 11 and Mexican Immigrants: Collateral Damage 

Comes Home, 52 DePaul L. Rev. 849, 850-51 (2003) (examining the negative impact of 

the government's response to the 9/11 attacks on the Mexican immigrant community in 

the United States) [hereinafter Johnson, September 11 and Mexican Immigrants]. M 

Attorney General Seeks to End Racial Profiling, N.Y. Times, Mar. 2, 2001, at A20. Both 

President George W. Bush and Attorney General John Ashcroft condemned the practice 

of considering a person's race or ethnicity in making traffic stops and conducting criminal 

investigations. Id. During his 2000 presidential campaign and later, in a "State of the 

Union-style" address in February 2001, President Bush condemned racial profiling, saying, 

"It's wrong, and we will end it in America." Eric Lichtblau, Bush Issues Racial Profiling 

Ban But Exempts Security Inquiries, N.Y. Times, June 18, 2003, at Al. 
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condemned at the highest levels of the federal government. Even within 

immigration law enforcement, where non-citizen targets of racial 

profiling lacked standing to challenge the practice, race-based 

enforcement of immigration laws was being questioned. Immediately 

after the attacks, however, racial profiling of individuals of Arab and 

Muslim appearance commenced with a vengeance, enjoying wide public 

support and official sanction. Indeed close to two full years after the 

attacks, the White House, in an unprecedented announcement, issued 

guidelines barring federal agents from using race or ethnicity in routine 

investigations, but expressly exempted investigations involving terrorism 

or national security. 

Similar efforts in the War on Terror have subjected non-citizens to broad 

reporting requirements that increase their visibility to homeland security 
and criminal law enforcement authorities. Based on immigration status 

and nationality, male visa holders from designated "Al Qaeda" countries 

were selected for scrutiny, a tactic that Karen Tumlin has termed as 

"immigration plus" profiling.21 In October of 2003, the INS initiated the 

National Security Entry-Exit Registration System (NSEERS)— 

commonly referred to as "special registration"—at all ports of entry. 

Initially limited to male visa holders aged sixteen and above from mostly 

Arab and Muslim countries, special registration required non-immigrant 

visa holders to report to local district immigration offices to be 

photographed, fingerprinted and questioned under oath, all under penalty 

of deportation. They were required to present any requested 

documentation, including that of employment, their lawful admission to 

the United States, place of residence, title to land, or lease and rental 

agreements. Before its phase-out in April of 2003, and absorption into the 

comprehensive, biometrically-based U.S. VISIT system, special 

registration procedures processed 60,822 non-immigrants. The program 

effectively flushed out thousands of non-immigrants for technical 

immigration violations, but discovered few terrorists. 

Eight thousand men sought for voluntary interviews by DOJ officials 

were also chosen based on a combination of ethnicity, nationality, and 

race. Shortly after the attacks, many Arab and Muslim non-citizens living 

in the United States, with no known ties to terrorism were required to 

report to law enforcement officials for interviews related to terrorist 

21 67 Fed. Reg. 52,584 (Aug. 12, 2002); INS Publishes Final Rule on Special Registration, 

Monitoring in Light of Ongoing Terrorism Concerns, 79 Interpreter Releases 1230,1230 

(Aug. 19, 2002). 
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activities, simply by virtue of nationality or religious affiliation. The 

voluntary interview process not only makes certain aliens more 

conspicuous, it simultaneously demonstrates how law enforcement 

officials target certain immigrant communities on the arbitrary bases of 

nationality or religion rather than on actual knowledge of terrorism. 

Indeed, the process has been criticized for spreading fear among 

immigrant communities while producing few leads on terrorism. 

Taken together, these initiatives illustrate the government's post-9/11 

homeland security strategy, specifically to cast a wide net for terrorists 

using the regulatory discretion of immigration law enforcement and 

harsh criminal law consequences to non-citizens to purge society of noji-
citizens considered risky due to nationality, religion or race. Immigration 

law thus functions to detain vast numbers of non-citizens until their 
potential dangerousness can be assessed. 

Furthermore, the narrow avenues of relief from detention and deportation 

encourage those non-citizens caught in the counter-terrorism dragnet to 

cooperate with homeland security officials and in effect, to work for the 

department. The DHS's use of the S-visa clearly illustrates this social 

control dynamic. S-visas have become increasingly attractive to non-

citizens in the strict, zero-tolerance immigration law enforcement regime 

after 9/11, because they allow those aliens cooperating with terror 

investigations and prosecutions to remain in the United States. As 

criminal and immigration law scholar Nora Demleitner notes, "Such 
immigration benefits in exchange for cooperation have become 
increasingly more valuable as the number of deportable offenses have 
risen dramatically, and immigration judges have been deprived of much 

of their discretion to avert deportation. " 

22 See Encourage Cooperation Not Fear, Miami Herald, Sept. 15, 2002, at 4L. Even the 

approximately 6000 noncitizens chosen for removal as "priority" absconders under the 

Alien Absconder Initiative were selected from a pool of some 320,000 individuals with 

final orders of deportation based on Middle Eastern heritage or Muslim religion. Leti 

Volpp, The Citizen and the Terrorist, 49 UCLA L. Rev. 1575, 1579-80, 1580 n.12 

(2002). Furthermore, the Bush administration's policy of automatically detaining asylum 

seekers from thirty-three Middle Eastern and South Asian countries has been criticized as 

prejudging guilt on the basis of country of origin. See Christopher Drew & Adam Liptak, 

Immigration Groups Fault Rule on Automatic Detention of Some Asylum Seekers, N.Y. 

Times, Mar. 31, 2003, at B15. 
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Significantly, immigration law and policy—as it converges with criminal 

law and punishment—has embraced the severity revolution occurring in 

crime control over the past three decades, and its attendant features of 

risk management, containment and control. The DHS's social control 

mechanisms after 9/11—detention, racial profiling and harsh, zero-

tolerance immigration law enforcement with very narrow avenues of 

relief—raises the question whether these initiatives improve or impede 

counter-terrorism efforts. Zero-tolerance law enforcement breeds fear of 

the government in communities best situated to investigate and report 

suspicious activity sponsored by Islamic fundamentalists. Instead of 

cooperation, however, these policies also breed resentment in those 

communities that might otherwise denounce terrorism. 

IV.   ACTUARIALISM   AS   A   PENOLOGY   THEORY   IN   INDIAN 

PERSPECTIVE 

Actuarialism as a concept is now gaining momentum even in India. After 

the enactment of Actuaries Act 2006, in India we have Actuarialism 

established as a separate branch of study. The Constitution of Indian 

Actuarial Institute is also a direction in this regard. Therefore it is 

imperative to study this new concept of Actuarialism in penological 

perspective. In the modern age when crime prevention is the most 

significant aspect of penological policy, the technique of Actuarialism 

will help in understanding the use of this mode to have a proper policy on 

penology. The use of science of actuaries will help us understand how 

wheat can be separated from chaff and how serious punishments can take 

more space in judicial sphere. In view of the vastness of the issues of 

penology in all its dimensions and the limitations of an article of this sort, 

for the purpose of understanding Actuarialism as new penology in Indian 

perspectives, I have focused, primarily, on three areas, namely, Parole, 

Probation and the sexual offences. 

Present Indian Criminal Jurisprudence believes that criminals are made 

rather than born, therefore crime is not hereditary but culmination of 

various socio-economic milieu. These factors may be social and 

economic, may be due to erosion of moral values by parental neglect, 

stress of circumstances or doing a criminal activity in the spur of the 

moment. So, whenever a criminal activity takes place it is not always that 
the person involved had prior intention to commit the crime; sentencing 

such a man to prison term may often embitter him and turn him into an 

enemy of the society. Thus, it is absolutely necessary to rekindle him and 

bring him into mainstream of life. This rekindling can be tried through 

parole and probation, community service and creative and employment 
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opportunities. Thus parole and probation services are becoming 

increasingly popular for many reasons, the most important being the 

economic cost of maintaining offenders in prison. But the Indian system 

of Parole as a post conviction relief is much debated and most of the 

penological writers have questioned its sanctity as a system. As various 

state wise statistics show that parolees commit crime after being enlarged 

on parole shows that this system poses a threat to society. Further the 

parole is misused at times by the prison inmates to strengthen their ties 

with criminals and with their gangs etc. Thus whether this system in 

India should be completely done away with for the reasons discussed 

above, or be continued for its economic cost advantage is a major 

question that has to be kept in mind. 

Parole is a form of conditional release granted to the prisoners after they 
have served a portion of their sentence. The conditional release involves 

a service, which includes the control, assistance and guidance the 

offenders need as they serve the remainder of their sentences within the 

free community. Statistics suggest that 51822 of the 173575 offenders 

released in 2001 have committed parole violations.23 This suggests that 

some change is required in the present system of parole. This change can 

be in the view of actuarial techniques. The managerial technique can 

solve this problem in a much better way. By using the actuarial 

techniques we can identify actual categories where more focus is 

required. 

The development of parole in Illinois during 1900 to 1935, for instance, 

is a story of actuarial aspirations; clinical realities by default displaced by 

a multi-factored actuarial test, leading to a narrower and narrower 

actuarial model over time. The model gradually shifted from trying to 

find the most appropriate rehabilitative remedy to trying to predict 

success or failure on parole-something which can be far more easily 

operationalized. The formalization of parole guidelines had an important 

influence on the development of sentencing guidelines, which reflect 

clearly a political decision to abandon the individualized punishment 

model and instead to impose uniform, consistent and proportional 

sentences. Sentencing guidelines have tended to further narrow the focus 

of the actuarial model on the severity of crime and prior criminal history. 

The development of criminal profiling in the mid-twentieth century 

reflects an effort to use a quasi-actuarial approach based on mixed 

23 The figure is gathered from Crimes in India and other publications, and is consolidated 
of all the States so only approximate and not accurate. 
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statistical and clinical methods to predict criminal behavior. It shows that 

parole and sentencing guidelines are aimed at observable conduct and 

visible attributes associated with crime.24 

The same can be said about the tool of probation. In India this tool of 

Probation has been criticized a lot ever since it was incorporated in 

criminal justice administration. Probation may be defined as, "a method 

of treating (correcting) suitably selected offender by releasing him into 

the community upon certain conditions prescribed by the court on 

conviction, before sentencing (offender) generally under supervision of 

Probation Officer."25 

Correctional services like Probation and Parole in reality is a 

compromise between the twin objectives of punishment i.e. the 
protection of the community and the rehabilitation of the criminal. The 

success of the scheme lies in the achievement of fulfilling these two 

social objectives. Of course an offender can be corrected into a normal 

citizen only if he co-operates in the procedure. So, the active and willing 

co-operation of the offender has to be enlisted by the agencies in charge 

of the Probation system, viz- the Court, the Probation Officer and the 

social organization which may sponsor his case. The vigilant watch over 

the offender's behaviour during the period of Probation thus becomes 

important and also his understanding submission to it. For effectiveness, 

the application of probation and the follow up, demand the probation 

officer's activist involvement. The major function that the Probation 

Officer undertakes include: (I) Making preliminary investigation (II) 

Making post-conviction supervision (III) Having friendly behaviour and 

kind disposition towards the accused (IV) Winning co-operation of the 

delinquent's companions, family and social organization. These 

objectives can be fulfilled by the techniques of Actuarialism. The 

actuarial science of registering, notifying and categorizing is of great 

help in achieving the aforesaid twin objectives. 

Recidivism among select criminal subgroups has long been a central 

focus of Indian Penology and the wording of S.75 of Indian Penal Code 

definitely focuses on the same.26 But by use of Actuarial Justice %nd 

24 Bernard E. Harcourt, supra note lat p.l 17 
25 Dr. Hira Singh, Social Defence (Vision 2020), article available online at 
http:/www.planning commission.nic.in/reports/genrep/bkpap2020/21_bg2020.doc. 
visited on 16/10/2008. 
26 S.75 of IPC: Enhanced punishment for certain offences under Chapter XII or 
Chapter XVII after previous conviction: Whoever, having been convicted, (a) By a 
court in India, of an offence punishable under Chapter XII or Chapter XVII of this Code 

http://www.planning/
http://commission.nic.in/reports/genrep/bkpap2020/21_bg2020.doc
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techniques the problem of recidivism particularly in sexual offences can 

be reduced as has been done in US where the sex offenders' registration 

and notification has helped in checking the problem of recidivism. US 

uses two basic methods of classifying sex offenders for purposes of 

notification: compulsory and discretionary. The compulsory method, 

used in nineteen states, requires all offenders convicted of certain child or 

sex offenses specified by the legislature to register and undergo 

notification, without regard for risk of individual offender recidivism. In 

Tennessee, for instance, individuals convicted of specified sex offenses 

are required to register, without regard to individual risk. The Tennessee 

Bureau of Investigation thereafter makes available on its Internet site the 

registration information collected, including the offender's name, home 

address, photo, date of birth, and driver's license number. In Oklahoma, 

depending on which statutorily specified crime an offender is convicted 
of, the offender is classified as a "sex offender," or a "habitual" or 

"aggravated sex offender." Sex offenders must verify their registration 

status annually for ten years, while habitual or aggravated offenders must 

do so every ninety days for their lifetimes. Information (e.g., name, 

address, photo, and offense) on all registrants is available to the public by 

request or by Internet access, but local law enforcement machinery can 

also provide information on registrants to the community at-large "by any 

method of communication it deems appropriate."27 

Similar efforts are required in India too to ensure that these problems can 

be checked. By having a device for registration and notification that too 

through e-governance can help Indian justice administration a lot. 

Therefore in the light of S.75 of Indian Penal Code every police station 

should be mandated to compulsorily register and notify sex offenders. 

This database will help in future to minimize the risk of sex offenders 

and will expedite the entire investigation procedure. 

V. CONCLUSION 

Law is one of the primary ways in which a sustained effort is made to 

rationalize choices about which solutions should be employed to manage 

*-•_" imprisonment of cither description for a term of three years or upwards, shall be r-

''t} of any offence punishable under either of those Chapters with like imprisonment *.r 

the like term, shall be subject for every such subsequent offence to imprisonment for 
i. or to imprisonment of either description for a term which may extend to ten years. " 

Wayne A Logan, "/I Study in 'Actuarial Justice': Sex Offender Classification Practice 

md Procedure", Buffalo Criminal Law Review, Vol. 3, p. 593 (4/24/2000) 
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social problems. Laws do this by subjecting social practices to an 

inquisition that demands the manner of representation be justified and 

generalized. Legal discourse spreads and reinforces the logic of those 

representations that it affirms. In this discourse, the success of actuarial 

methods in shaping a new ideological basis for the governance of social 

life will be marked by its ability to colonize legal discourse with its 

representations. The actuarial framework amplifies the distance between 

the sentencing framework and the individual offender, it employs a 

technology that takes aggregate of offenders rather than individual 

offenders as subjects of penal analysis and it is carried by an ideology 

with no perception of the individual offender, but of a balance between 

correctional resources and public safety. It may be that the actuarial 

strategy produces a larger aggregate inclusion of individual offenders in 
communities, but it selects offenders using a framework with a 

perception of offenders as numerical objects rather than morally or 

socially capable subjects, and it does not operate to restore individual 

offenders as capable individuals in society. 

At present a simple warrant case of theft in a dwelling house and i 
gruesome act of chopping off of hands of a person enters equal judicia 

sphere. Furthermore frauds, which affect the whole country's economy 

have even lesser space.28 Like wise the offences of domestic cruelty b; 

husband and his relatives, defamation, bigamy, adultery, which ar< 

private complaints take a lot of time to settle. Therefore the use o 

actuarial science can have optimal balance with regard to cost-benef 

analysis. This way Indian penology can take a cue from US penology t 

go for a full fledged system of registering, notifying and categorizin 

offenders as a tool for crime prevention. 


