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Special economic zones have come into being from the 

year 2000. These zones are especially demarcated areas 

which are deemed as foreign territory for the purposes of 

trade, tariffs and duties. It is expected to lead to 

increased employment. However, issues like ecological 

degradation Human displacment, loss of agricultural land 

are posing problems for SEZs. It may prove to be quite 
expensive for the future generations. 

1.0 INTRODUCTION 

In the year 1991, India sought to liberalize its economy to lure foreign 

investments with newly introduced economic reforms which however did 

not result in any substantial growth. In order to remedy the situation the 

government reverted to EPZ's (Export Processing Zones) which 

unfortunately did not succeed. It was then that India took a leaf out of the 

significant success of the Chinese economy with the introduction of the 

SEZ scheme in 2000. 

A Special Eeonomic Zone (SEZ) is an especially demarcated area of 

land, owned and operated by a private company, which is deemed to be 

foreign territory for the purpose of trade, duties and tariffs.'The main 

difference between an SEZ and EPZ is that the former is an integrated 

* 5th Year, (2009), National Law University, Jodhpur 
** 5th Year, (2009), National Law University, Jodhpur 
1 SEZs and Land Acquisition: Factsheet for an Unconstitutional Economic Policy 
available at <http://www.sacw.net/Nation/sezland_eng.pdf>, visited on 23rd July 2007. 

http://www.sacw.net/Nation/sezland_eng.pdf
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township with fully developed infrastructure whereas an EPZ is just an 
industrial enclave.2 

The commencement of the SEZ Act 2005 in February 2006 symbolized 

the dawn of a new economic regime. The SEZ Act is expected to elicit a 

large quantum of foreign and domestic investment in SEZs in 

infrastructure and productive capacity, leading to generation of additional 

economic activity and creation of employment opportunities. 

Out of a total of 500 SEZ's which are in the pipeline, the government has 
already approved 237 in 19 states with 63 having been notified.3 For this 
purpose, almost 150,000 hectares of land have been acquired by the 
government for this purpose thereby causing mass displacement 
instigating various protests and violence. Apart from displacement, the 
SEZ's have been instrumental in large scale environmental tribulations 
which however have not been accentuated so far. 

The present article seeks to explore the various facets of the 

ramifications of such economic development. In this paper SEZs and 

their correlation with Eminent Domain has been discussed with specific 

reference to tribal displacement, agricultural and piscicultural 

annihilation. Sustainable development and the effect of SEZ's have been 

dealt with in the latter part of the paper. In conclusion, the paper seeks to 

provide a policy framework to manage trade liberalisation while 

preserving the environment. 

2.0 EMINENT DOMAIN : A CONCEPT 

The earliest references to this concept can be found in the work of Hugo 

de Groot ("Grotius") who first encapsulated the concept "eminent 

domain" as the power of government to take property from a citizen 

against that citizen's will in 1625.4 The right of the state to expropriate 

private property for public use is regarded incidental to the state's 

sovereignty. It is founded on the superior claims of the whole community 

over an individual citizen5. Eminent Domain is a doctrine that has been 

upheld  and cherished  by  almost every  constitution  in  the  world. 

2 Adarsh Ramanujan, Legal Ruminations On Property Rights And SEZs In India: 

Despotism or Principled Governance? (unpublished manuscript, on file with author) 
3 Ibid. 
4 Hugo Grotius, De Jure Belli Ac Pacis [On The Law of War and Peace] 219 (Francis W. 

Kelsey trans., 1925) (1625) 
5 Central Control Board v. Cannon Brewery Co. Ltd. (1919) AC 744 
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Examples include the Fifth Amendment to the U.S. Constitution,6 Section 
51 of the Australian Constitution,7 Article 29 of the Japanese 
Constitution8 and Article 14 of the German Constitution.9 In India the 
44th Amendment Act of 1978 to the Constitution replaced the 
Fundamental Right to Property under Article 19 (1) (f) and the related 
prqvisions in Article 31 by Article 300A10 While the omnipresence of 
this concept vouches for its significance, the requirement of public 
purpose and the provision for adequate compensation ensure that the 
exercise of power does not go unbridled. 

Eminent domain being accepted as an important attribute of sovereignty 
has not deterred debates as its propriety, especially considering the same 
is used in furtherance of economic development particularly in light of 
the popularity of Special Economic Zones. The policy so far being 
followed by the government of India has led to widespread displacement 
of indigenous tribes coupled with acquisition of fertile agricultural land. 
A hornet's nest has been kicked with the acquisition of residential and 
revenue-generating land for sustaining the same, which are private 
industries generating profit unto themselves, at the exclusion of the 
exchequers. 

3.0 ANNIHILATION OF AGRICULTURE 

Agriculture is a way of life; a tradition, which, for centuries, has shaped 

the thought, the outlook, the culture and the economic life of the people 

of India. Agriculture, is therefore central to all strategies for planned 

socio-economic development of the country. Rapid growth of agriculture 

is essential not only to achieve self-reliance at national level but also for 

household food security and to bring about equity in distribution of 

income and wealth resulting in rapid reduction in poverty levels. The 

nurturing of an agrarian economy which ensures food and nutritionJto its 

ever-growing masses, raw materials for its expanding industrial base and 

surpluses for exports, and a fair and equitable reward system for the 

6 No person shall be deprived of property without due process of law nor shall private 
property be taken for public use without just compensation . 

It empowers the Federal Government to make laws with respect to "acquisition of 
property on just terms from any state or person for any purpose for which Parliament has 

power to make laws." 
8 The right to own or to hold property is inviolable and that private property may be taken 
for public use upon just compensation 
9 The right to ownership and/or inheritance is guaranteed and expropriation of private 
property is permitted only in the public weal and only upon payment of just 

compensation. 
10 No person shall be deprived of his.property save by authority of law. 
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farming community for the services they provide to the society, remains 

the mainstay of reforms in the agriculture sector. 

Agriculture in India is one of the most prominent sectors in its economy. 

Agriculture and allied sectors like forestry, logging and fishing 

accounted for 18.6% of the GDP in 2005 and employed 60% of the 

country's population." Agri-exports account for about 13 to 18 percent of 

total annual exports of the country.12 About 43 % of India's geographical 

area is used for agricultural activity.13 Agriculture has been the largest 

economic sector and plays a significant role in the overall socio-

economic development of India. 

Important as agriculture is in India, with the advent of the new economic 

policy of liberalisation (SEZ's in particular), it has been given a backseat 

by the state. Fertile agriculturally potent lands are being acquired by the 

state to be bestowed on private parties under the garb of setting up the 

economically viable SEZ's. Almost 150,000 hectares of land are in the 

process of being acquired for the same,14 which being typically 

multicropped and capable of producing close to 1 million tons of 

foodgrains will endanger the food security of the country. 

Estimates show that at least 10 lakh (1,000,000) people, including 

114,000 farming households (each household on an average comprising 

five members) and an additional 82,000 farm worker families who are 

primarily dependent upon agriculture for their livelihood and survival, 

shall have to be evicted for the same resulting in a total loss of income 

amounting to at least Rs. 212 crores a year notwithstanding the loss on 

other incomes due to the demise of local rural economies.15 While 

compensation (monetary or otherwise) is sought to be paid for the loss 

incurred, doubts remain as to the adequacy of the same. 

According to the NSSO's (National Sample Survey Organisation) sixth 

survey on Consumer Expenditure and Employment & Unemployment 

conducted in the 55th round (July 1999-June 2000), in rural India, 31% of 

1' Asis Kumar Pain, Agrarian Crisis In India: An Overview (page number of source?) 

(2007) 
12 <http://indiabudget.nic.in/es2001-02/chapt2002/chap816.pdf> as visited on 26th July 

2007 
13 Supra note 11 
'4 As per the Ministry of Commerce & Industry 15 

Supra note 2 

http://indiabudget.nic.in/es2001-02/chapt2002/chap816.pdf
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the population was engaged as agricultural labourers.16 As of July, 2004 

to June, 2005, 241 out of every 1000 households are employed as 
agricultural labour.17 While compensation is being discussed only for 
those who hold titles to land, no provision has been made for those who 
don't such as the wage paid manual laborers. On an average, the people 
associated with the agriculture and allied activities, are educationally and 
economically backward.18 Thus they might not possess the necessary 
skills to accommodate themselves into an urban economy. That apart, the 
ability of the agriculture sector to generate employment is dwindling19 

making it futile to consider similar employment elsewhere. 

4.0 TREPIDATION OF THE INDIGENOUS 

People everywhere, often without realizing it, have been influenced by 

the cultures and achievements of indigenous peoples. From the food on 

our tables, the words in our languages and the medicines we use daily for 

everything from headaches to heart disease, the contribution of 

indigenous peoples to modern civilization is pervasive. Indigenous 

peoples are descendants of the original inhabitants of many lands, 

strikingly varied in their cultures, religions and patterns of social and 

economic organization. At least 5,000 indigenous groups can be 

distinguished by linguistic and cultural differences and by geographical 

separation, all of who retain a strong sense of their own distinct cultures, 

the most salient feature of which is a special relationship with the 

environment.20 The world's estimated 300 million indigenous people are 

spread across the world in more than 70 countries, of which China and 

India together house more than 150 million. 

Indigenous people popularly referred to as Adivasis, have been christened 

as "Scheduled Tribes" by the government of India. The 2001 census   

formally   classified   84.33   million   persons  as   members   of 

16 NSSO, NSS Report NO. 472: Differences In Level Of Consumption Among Socio- 

Economic Groups 13-14(1999-2000) 
17 NSSO, NSS Report No. 515: Employment And Unemployment Situation In India 27 

(2004-05) 
18 NSSO, NSS Report No. 473: Literacy And Levels Of Education In India 3 (1999-2000); 

NSSO, NSS Report No. 498: Indebtedness Of Farmer Households 10, 25 (2003) 
19 Planning   Commission,   Special   Group   on   Targeting   10   Million   Employment 

Opportunities, per year (2002) 
20 <http://www.ciesin.columbia.edu/docs/010-000a/Year_Worlds_Indig.html> as visited 

on 26th July 2007 

http://www.ciesin.columbia.edu/docs/010-000a/Year_Worlds_Indig.html
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Scheduled Tribes, corresponding to 8.2% of the total population.21 While 
the census recognizes only 461 groups as tribes, estimates indicate that 
the number reaches up to 635. India's tribal people are among the poorest 
in the country. A 1991 census showed that 52.17% of them live below the 
poverty line.22 

The degradation of the physical environment of the territories of 

indigenous peoples by outside economic development acts as a persistent 

concern.23 In order to foster economic development, there remains ever 

extending demand of lands and resources that may include those that lie 

within the territories of indigenous peoples confronting the governments 

with choosing between protecting indigenous land policies and pursuing 
development.24 Under this march of national economic development at a 

relentless pace indigenous groups have seen their traditional cultures 

eroded and their landholdings confiscated or signed away as part of the 

economic coercion to which they were subjected. Compensation, return, 

and restitution to undamaged traditional lands are ideal solutions which 

remain unimplemented in many instances. In such a backdrop it would 

not be an exaggeration to say that some indigenous peoples live under the 

threat of extinction. The most fundamental step toward protecting 

indigenous people is to guarantee their legal right to their traditional 

territory 

Consequent to displacement, when indigenous people are forced to 

assimilate into new areas they might have to endure discrimination, if not 

outright hostility, from the local population. Unquestionably, the 

disruption of the relationship between indigenous peoples and their 

environment threatens their very existence as a people, not only their 

cultural existence, but also their physical well-being.2 These issues have 

been addressed by various International human rights treaties.26 Both 

21 Christian Erni & Shimreichon, Indigenous and Tribal Peoples in India, ILO (Desk 

Review) (2001) as cited from <http://iwgia.inforce.dk/swl8239.asp> visited on 25th July 

2007 
22 Ibid 
23 Johanna Son, Asia-Development: ASDB, Indigenous Groups Size Each Other Up, 1996 

WL 7881028 
24 Karen E. Bravo, Balancing Indigenous Rights to Land and the Demands of Economic 

Development: Lessons from the United States and Australia, 30 COLUM. J.L. & Soc. 

PROBS. 529 
""  William Andrew Shutkin. International Human Rights Law and the Earth:  The 

Protection of Indigenous Peoples and the Environment, 31 VA. J. INT'L L. 479 (1991) "6 

See the International Bill of Human Rights, which includes the Universal Declaration of 

Human Rights, adopted Dec. 10, 1948, G.A. Res. 217 A (111), U.N. Doc. A/810 (1948); 

the International Covenant of Civil and Political Rights, adopted Dec. 16, 1966, 

http://iwgia.inforce.dk/swl8239.asp
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ILO conventions 107 and 169 address the question of displacement. The 
provisions attempt to restrict arbitrary forced removal from the land and 
provide for basic guarantees, such as the participation of the affected 
group in the processes that affect them.27 Convention 107 assumes both 
that assimilation should not be too harsh and that it will be more 
effective if indigenous peoples are willing participants while Convention 
169 ostensibly aims at ensuring "respect for the cultures, ways of life and 
traditional institutions of these peoples," as well as "effective 
involvement of these peoples in decisions that affect them."28 While both 
conventions taken at face value, recognize the rights of indigenous 
peoples over their traditional lands and resources, however they can be 
criticized for tolerating, if not legitimizing, dispossession whenever a 
government wishes to put indigenous peoples' lands to alternative use. 

While the UN failed to promulgate a binding instrument to serve the 

rights of the indigenous people, it crafted a Draft Declaration on the 

Rights of Indigenous Peoples which includes a number of extraordinarily 

progressive clauses.29 This apart, the Rio Declaration refers to indigenous 

peoples and their communities wherein Agenda 21 provides, inter alia, 

for the recognition and strengthening of the role of indigenous peoples 

and their communities, for the protection of their lands from 

environmentally unsound policies, and for the development of "national 

dispute-resolution arrangements in, relation to settlement of land and 

G.A. Res. 2200A (XXI), art. 49; and the International Covenant of Economic, Social and 
Cultural Rights, adopted Dec. 16, 1966, 2200 (XXI), art. 27. 
27 Convention Concerning the Protection and Integration of Indigenous and Other Tribal 
and Semi-Tribal Populations in Independent Countries, Jun. 26, 1957, 328 U.N.T.S. 247 

[hereinafter ILO Convention 107] 
28 Chris Tennant, "A Permanent Hope for Humanity": The Representation of Indigenous 
Peoples in the International Legal Literature from 1945-1992, HUM. RTS. Q.; I.L.O., 

Partial Revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107), 
Report VI (1) at 65. International Labour Conference, 75th Sess. (1988) 
29 Report of the Working Group on Indigenous Populations on Its Eleventh Session, U.N. 
Comm. on Human Rights, Sub-Comm. on Prevention of Discrimination and Protection of 
Minorities, 11th Sess., Annex I, Agenda Item 14, U.N. Doc. E/CN.4/Sub.2/1993/29 

(1993); 
Article 27: Indigenous peoples have the right to the restitution of the lands, territories and 

resources which they have traditionally owned or otherwise occupied or used, and which 
have been confiscated, occupied, used or damaged without their free and informed 
consent. Where this is not possible, they have the right to just and fair compensation. 

Unless otherwise freely agreed upon by the peoples concerned, compensation shall take 
the form of lands, territories and resources equal in quality, size and legal status. Article 

28: Indigenous peoples have the right to the . . . restoration ... of the total environment 
and the productive capacity of their lands, territories and resources, as well as to 
assistance for this purpose from States and through international cooperation. 
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resource-management concerns." However, the cumbersome 

mechanisms available under UN and other intergovernmental regimes, 

compounded by the lack of a definition of and consensus on the term 

"collective rights" in the case of indigenous peoples, render the right to 

their environment nonjusticiable.31 

With the acquisition of tribal inhabited lands throughout India, it is 

ultimately upon the municipal legislations to make a significant impact in 

alleviating the position of these indigenous tribes in the context of land 

acquisitions for SEZ's. While The National Policy on Relief and 

Rehabilitation, 2006 has been formulated by the government, a lot 

depends on the effective implementation of the same. 

5.0 PUBLIC PURPOSE? 

It is imperative to evaluate the requirement of public purpose for the 

acquisition of land considering both in municipal law and international 

law, a coherent definition of public use has proven to be elusive, varying 

with time and place. This can be perceived from the varying definitions 

of the same given by eminent authorities. While Grotius observed that 

property of individuals was subject to sovereign power to augment what 

he termed "public utility"32, Pufendorf states that there is no occasion for 

exercising the right of eminent domain unless the States' necessity 
requires it.33 

In the case of Daulat Singh Surana and Ors. v. First Land Acquisition 

Collector and Ors.M, the Apex Court of India defined public purpose as: 

"Public purpose will include a purpose in which the 

general interest of community as opposed to the interest 
of an individual is directly or indirectly involved. 
Individual interest must give way to public interest as far 

30 Agenda 21, United Nations Conference on Environment and Development, U.N. 

Doc.A/CONF. 151/26 (1992), § III, chap. 26, at 15-18 paras. 26.1, 26.3, 26.6 (a). 
31 Maria Stavroupoulou, Indigenous Peoples Displaced From Their Environment: Is 

There Adequate Protection?, 5 Colo. J. INT'L ENVTL. L. & POL'Y 105 
32 Supra note 4 
"Samuel Von Pufendorf, de officio hominis et civis juxta legem naturalem [on the duty of 

man and citizen according to natural law] Ch. 15 (on the power of sovereign authority 

over property within the state) 166 (Michael Silverthome trans. & James Tully ed., 1991) 

(1673), available at <http://www.constitution.org/puf/puf-dut_215.txt> 34 2006 (11) 

SCALE 482 

http://www.constitution.org/puf/puf-dut_215.txt
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as public purpose in respect of acquisition of land is 

concerned." 

Whether Economic Development can be included under this definition 
has been a cause of debate for a long time. There have been cases 
holding that the taking of private property for industrial or economic 
development is a valid public purpose. 5 At the same time, Courts have 
also held that mere economic development by transferring the property to 
private developers and private business houses will not amount to 
"public use".36 The Idaho Supreme Court elucidated the link between 
economic growth and a government's taking of property for public use in 
Potlatch Lumber Co. v. Peterson?1 The court observed that:3 

"...To follow it in the application of that power in many 
instances would greatly hamper, retard, and, in many 

instances, defeat the development of the great natural 
advantages, resources, and industrial opportunities of 
many of the states of the Union. " 

The Michigan Supreme Court, however, revisited this view in 2004 in 

County of Wayne v. Hathcock.39 Overruling its previous decision, the 

Court found that the use of the power of eminent domain to transfer the 

property to private entities was justified only under three 

circumstances:40 

35 General Bldg. Contractors. L.L.C. v. Board of Shawnee County Com'rs, Shawnee 

County, 66 P.3d 873 (Kan. 2003); Prince George's County v Collington Crossroads, Inc. 

(1975) 275 Md 171, 339 A2d 278; Cannata v New York (1962) 11 NY2d 210, 227 

NYS2d 903, 182 NE2d 395, app dismd 371 US 4, 9 L Ed 2d 48, 83 S Ct 28; Northeast 

Parent & Child Soc. v Schenectady Industrial Dev. Agency (1985, 3d Dept) 114 App Div 

2d 741, 494 NYS2d 503; Re Petition of Port of Grays Harbor (1982) 30 Wash App 855, 

638 P2d 633, reviewed in 97 Wash 2d 1010 
16 County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004) overruling Poletown 

Neighborhood Council v. City of Detroit, 410 Mich. 616; Little Rock v Raines (1967) 241 

Ark 1071, 411 SW2d 486; Housing Authority of Atlanta v Johnson (1953) 209 Ga 560, 

74 SE2d 891; Opinion of Justices of Supreme Judicial Court, etc. (1957) 152 Me 440, 

131 A2d 904; Amen v Dearborn (1973, ED Mich) 363 F Supp 1267, reviewed on other 

grounds (CA6 Mich) 532 F2d 554, 21 FR Serv 2d 669, later app (CA6 Mich) 718 F2d 

789, cert den 465 US 1101, 80 L Ed 2d 127, 104 S Ct 1596 (applying Michigan law); 

Hogue v Port of Seattle (1959) 54 Wash 2d 799, 341 P2d 171 
37 88 P. 426 (Idaho 1906) 
38 Id, at 430-431 
39 684 N.W.2d 765 (Mich. 2004) 
40 Id. at 782-784: The Court followed the analysis in the dissenting opinion of Judge 

Ryan in Poletown Neighborhood Council v. City of Detroit, 410 Mich. 616 
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• Where "public necessity of the extreme sort" requires collective 

action; 

• Where the property remains subject to public oversight after 

transfer to private entity; and 

• Where the property is selected because of "facts of independent 

public significance," rather than the interests of the private entity 

to which the property is eventually transferred 

Thus, as laid down by the Supreme Court of India in Chairman, Indore 
Vikas Pradhikaran v. Pure Industrial Cock and Chem. Ltd. and Ors. 41 

Public purpose has to be determined as per the facts and circumstances of 
the case. In Municipal Corporation of the city of Ahmedabad and Ors. v. 

Jan Mohammed Usmanbhai and Anr.,42 a Constitutional Bench of the 

Court held that the question of the interest of general public is of wide 

import comprehending, among other things, economic welfare of the 

public. According to K.S. Hedge J., "...there is no denying the fact that 
starting of a new industry is in public interest... There is also no denying 
the fact that the industrialization of an area is in public interest"47. Later 

cases have affirmed this view.44 However, it needs to be noted that with 

the already mammoth population, Loss of land to SEZ's is especially 

grave, as available land per capita is already relatively low. 

In view of the above and the latter discussion it is worth a thought as to 

whether any public purpose is finally being served at all. 

6,0 ENVIRONMENTAL CONCERNS 

It is imperative in any state seeking sustainable development that a 

balance be achieved between economic development and environmental 

protection. It is accepted that in a country like India, the act of balancing 

the right of future generations to a healthy environment with the current 

needs of India's burgeoning population is no easy task, therefore leading 

to conflicting interests resulting from the need for economic 

development as also the protection of natural heritage. It is for this 

reason that the government ought not to loose sight of the long term 

goals of sustainable development. 

41 Decided On: 15.05.2007 para 64 
42 (1986) 3 SCC 20 
43 Jage Ram v. State of Haryana, (1971) 1 SCC 671 
44 R.L. Arora v. State ofUttar Pradesh. AIR 1964 SC 1230; Pratibha Nema and Ors. v. 

State ofM.P. and Ors.. (2003) 10 SCC 626 
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The rapid growth of industry and population in the formerly agrarian and 

local fishing economies of the SEZs has created intense environmental 

pressures on land, water, and air.45 India being populous as it is, a further 

increase in population due to SEZ's does not help abating the 

environmental strain in any way. An increase in the population leads to 

generation of additional waste from industry, animals, and humans, 

which in turn defile air, water, and land resources creating conditions of 

poor hygiene. Rapid depletion of water resources by industries plagues 

the country with water pollution and shortages. Ambitious plans for 

waste recycling and reutilization have proven derisory due to the poor 

implementation of the same.46 The creations of a world class 

infrastructure in these areas cause additional stress on the already fragile 

ecology. Areas in the SEZs previously filled with crops and forests are 

being bulldozed to make room for landfills, deforestation and soil 

erosion. These environmental pressures in the world's second most 

populous country ought to ring the knell of alarm because Indian 

urbanization and industrialization are only in their infancy.48 Because 

pollution does not respect national boundaries, environmental 

degradation in the SEZs and the rest of this modernizing country has the 

potential to create global problems: greenhouse gas-induced climactic 

change, destruction of ozone layer and hampering the terrestrial and 
49 

aquatic ecosystems. 

The Indian Constitution is one of the few in the world that contains 

specific provisions on the environment. The Directive Principles of State 

Policy50 and the Fundamental Duties51 explicitly enunciate the national 

commitment to protect arid improve the environment. Article 21 protects 

the right to life as a fundamental right has been interpreted to include the 

protection and preservation of environment, ecological balance, free 

45 H. Jeffrey Leonard, Confronting Industrial Pollution in Rapidly Industrializing 

Countries: Myths, Pitfalls, and Opportunities, 12 ECOLOGY L.Q. 779, 781 (1985). 
46 Armin Rosencranz & Kathleen D. Yurchak, Progress on the Environmental Front: The 

Regulation Of Industry And Development In India, 19 HASTINGS INT'L & COMP. L. REV. 

489 
47 Joseph R. Profaizer, Economic Development and Environmental Law In China's 

Special Economic Zones, 28 TEX. INT'L L.J. 319 
4 Zhou Dadi, Environmental Considerations in the Economic Development of China, 9 

ARIZ. J. INT'L & COMP. L. 221, 224-25 (1992) 
49 John E. Bonine & Thomas O. Mcgarity, The Law of Environmental Protection 586 

(1992); see also Alan Neff, Not in Their Backyards Either: A Proposal for a Foreign 

Environmental Practices Act,\l ECOLOGY L.Q. 477, 480 (1990) 
50 Article 48A 
51 Article 51A: Article 51-g states: "it shall be the duty of every citizen of India to protect 

and improve the natural environment including forests, lakes, rivers and wildlife and to 

have compassion for living creatures. 
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from pollution of air and water sanitation without which life cannot be 

enjoyed. In Pursuance of the above, the legislature has enacted-various 

environmental legislations, rules and notifications. 

The Environment (Protection) Act of 1986 defines "Environmental 
pollution" to include any solid, liquid, or gaseous substance present in 
such concentrations that may be, or tend to be, injurious to the 
environment.52 That apart specific forms of pollution are sought to be 
redressed through legislations such as The Water (Prevention and Control 
of Pollution) Act of 1974, The Air (Prevention and Control of Pollution) 
Act of 1981, The The Hazardous Waste Management and Handling Rules 
of 1989, The Public Liability Insurance Act of 1991, The Environmental 
Impact Assessment Notification of 1994 and so forth. Therefore, apart 
from the constitutional guarantees, India's legislation also provides a 
check on environmentally degrading practices. However, these 
regulations have proven only marginally effective at controlling pollution 
and preventing harm.53 This is often the result of industries disregarding 
the regulatory scheme and government officials neglecting to enforce it.54 
Even when precautionary measures are enforced, the results of such 
measures are often disregarded in hopes of attracting investment, even at 
the cost of the environment.55 

A three pronged approach can be used to consider the bungled working of 

the environmental policies. Firstly, owing to the weight attached to 

alluring foreign investment to bring about brisk economic development, 

environmental concerns inevitable occupy a backseat. This can be seen 

from various legislative policies and the interpretation bestowed by the 

judiciary. Neither the SEZ Act nor any subsequent notifications make 

provisions for the preservation of the environment with the exception of 

the latest 2007 notification which merely mentions the need for SEZ's to 

comply with environmental requirements. Therefore, the SEZ's approved 

before March 2007 have had no need to comply with the environmental 

regulations. It is worth mentioning that the EIA notification exempts 

SEZ's from public hearing. Further, with the mushrooming of SEZ's in 

coastal areas, the CRZ notifications are fast loosing relevance. 

Section 2(c) 

Supra note 46 
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The otherwise active judiciary remains firm on its stance of non 

interference with economic policies of the government.56 That is to say, 
in matters involving economic development, the Courts are inclined 
towards wide deference to legislative determination. In Shri Sitaram 
Sugar Co. Ltd. and Anr. v. Union of India and Ors.,S7 it was held that 
judicial review is not concerned with matters of economic policy. The 
opinion of the Court in Delhi Science Forum and Others v. Union of 
India and Anr.,58 clearly summarizes the concerns of the Court: 

What should be the role of the state in the economic 
development of the nation? How the resources of the 
country shall be used? How the goals fixed shall be 
attained? What are to be the safeguards to prevent the 
abuse of the economic power...All these questions have 
to be answered by a vigilant parliament. Courts have 
their limitations-because these issues rest with the policy 
makers for the nation. " 

In innumerable number of cases, although on a different context 

regarding environment, the Apex Court has consistently maintained that 

economic development cannot be sacrificed.59 Thus the Judiciary has put 

economic development on a higher pedestal than environmental 

protection.60 Secondly, the general coverage of issues by the Constitution 

and the Environmental Protection Laws fail to keep pace with the 

enormous environmental stress arising due to SEZs. The Environmental 

Protection Act, 1986 does not address issues of deforestation, soil 

erosion and so forth, which are the direct implications of SEZ's and are 

no less important than the other forms of pollution. This is further 

elucidated by the fact that environmental clearance is not required for the 

purpose of setting up information technology SEZ's which though does 

pollute the environment in a conventional way but leads to widespread 

deforestation and soil erosion. 

56 Premium Granites and Another v. State of T. N. and Others (1994) 2 SCC 691 (715) (Para 54); 

Narmada Bachao Andolan v. Union of India and Others, (2000) 10 SSC 664 (762) (Para 229) 
57(1990)3SCC223,para.57 
58 (1996) 2 SCC 405, 413; cited approvingly in BALCO Employees Union (Regd.) v. 

UOI, AIR 2002 SC 350 
59 Indian Council for Enviro-Legal Action v. Union of India, (1993) 5 SCC 281, 296; 

Consumer Education and Research Society v. Union of India & Ors., (2000) 2 SCC 599; 

Essar Oil Ltd. v. Halar Utkarsh Samiti and Ors.. (2003) 8 SCC 369 
60 K.M Chinappa v. Union of India, AIR 2003 SC 724 
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Finally, Environmental Impact Assessments which have been made 

mandatory by the Environmental Impact Assessment Notifications, 1994, 

are carried out ineffectively, if at all paid heed to. The EIA in India has 

been largely discretionary. Businesses and investors have approached the 

process lightly and government officials have disregarded the results in 

the name of development. The mandated EIA category has been 

narrowed to construction projects, thereby deregulating other activities 

such as felling of trees, acquisition of land, and other project phases that 

do not explicitly involve construction. 

7.0 ECONOMIC LIBERALISATION VS. SUSTAINABLE DEVELOPMENT 

"Humanity stands at a defining moment in history". 

So started the United Nations Conference on Environment and 

Development (UNCED) in Rio de Janeiro in June 1992 where the nations 

of the world agreed to an ambitious and unprecedented global plan of 

action for addressing the related and growing problems of environmental 

degradation and poverty61 and along came the concept of sustainable 

development in Agenda 21. Sustainable development as a concept was 

first coined by the World Commission on Environment and Development 

(WCED) in their report "Our Common Future" (commonly referred to as 

Brundtland Report). The report sought to recapture the spirit of the 

United Nations Conference on the Human Environment i.e. the 

Stockholm Conference, which had introduced environmental concerns to 

the formal political development sphere. The report defines sustainable 

development as "Development that meets the needs of the present without 
compromising the ability of future generations to meet their own needs." 
Sustainable development is a conceptual framework for achieving 

economic development that is socially equitable and protective of the 

natural resources and seeks to refute the conservative view that 

environmental degradation is a small price to pay for progress. While 

inaugurating the principle of sustainable development, the Rio 

Declaration provided for various principles to attain the same.62 

UNCED makes sustainable development an internationally recognized 

normative framework for guiding and evaluating the behavior of national 

John   C.   Dernbach,  Sustainable   Development  as  A   Framework  For  National 

Governance, 49 CASE W. RES. L. REV. 1 
<62 See Polluter Pays Principle, Precautionary Principle, Common  but Differential 

Responsibility, Technology Transfer and so forth. 
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governments. To a great extent, domestic acceptance of international 
norms (binding or otherwise) is based on acceptance of the values on 
which those norms are premised. India has accepted sustainable 
development as a part of its customary law as was held by the Apex court 
of India in the case of Vellore Citizen's Welfare Forum v. UOi and has 
been declared "Magna Carta of our environment"65. 

Notwithstanding the fact that sustainable development is ingrained in our 
customary laws, while faced the choice between sustainable development 
and economic development, the government steers towards the latter. 
Customary International Law empowers every state with the right to use 
its resources to pursue its own economic development needs.66 However, 
the complex and transboundary nature of current environmental 
problems cropping out of economic needs has turned into a global issue 
thereby intricately linking ecology, economics and politics hence 
demanding attention. Taking into account the inherent economic need as 
well as international obligations, the Apex Court of India ruled in 
Intellectual Forum, Tirupathi v. State ofA.P. and Ors.67, 

"... merely asserting an intention for development will 
not be enough to sanction the destruction of local 
ecological resources. What this Court should follow is a 

principle of sustainable development and find a balance 
between the developmental needs which the respondents 
assert, and the environmental degradation..." 

As has been categorically stated in the Stockholm Conference, economic 

and social development is essential for ensuring a favorable living and 

working environment for man. Three main focus with respect to the 

above issue can be found in the planning and management of human 

settlements; natural resources and aspects of development, which could 

be seen to include developing countries; and the identification and 

control of pollutants.68 While all the attention has been focused on SEZ's 

Philippe Sands, International Law in the Field of Sustainable Development, 1994 BRIT. 
Y.B.INT'LL. 303,361 
64 (1996) 5 SCC 647 
65 Essar Oil v. Halar Utkarsh Samiti (2004) 2 SCC 392 para 26-28 

Seidl-Hohenveldern, International Economic Law: General Course on Public 

International Law, 198 R.C.A.D.I. 21, 50; Declaration on The Right To Development, 
G.A.Res.41/128, U.N.G.A.O.R., 41st Sess., U.N. Doc.A/RES/41/128 (1987), at 21; 

Permanent Sovereignty Over Natural Resources, G.A.Res.l803(XVlI), 2 1LM 223 (1963) 
67 (2006) 3 SCC 549 para 58 
68 Patricia Birnie, Environmental Protection and Development, 20 MELB. U. L. REV. 66 

(1995) 
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as pathways to prompt economic development, the social and 
environmental issues arising from the same are being largely neglected. 

The right to livelihood is part of a person's right to life.69 The essence 

is captured by Justice Chandrachud. He says:70 

"An equally important facet of that right is the right to 
livelihood because, no person can live without the means 
of living, that is, the means of livelihood. If the right to 
livelihood is not treated as a part of the constitutional 
right to life, the easiest way of depriving a person of his 
right to life would be to deprive him of his means of 
livelihood to the point of abrogation. " 

Thus in case of an agriculturalist, acquisition of his land directly affects 

his occupation and thus his livelihood. 

In lieu of the reports quoted priori, and those on literacy establish that 

alternative employment would be unfeasible for the large number of 

displaced agriculturalists. The latest survey of literacy71 indicates that: on 

an average, only 56% of rural India is literate; out of this, 19% are 

literate, but below primary education. Hardly 6% are educated up to the 

secondary level, 3% up to higher secondary and only 2% graduate and 

above. Thus on an average, the people associated with the agriculture and 

allied activities, are educationally and economically backward. Thus they 

do will not possess the necessary skills to accommodate themselves into 

an urban economy. 

According to the WTO Secretariat, a large share of the industries 

approved to operate in the SEZs seems to be information technology 

based industries.72 The jobs the SEZs are likely to create will be of the 

high skill variety, which the displaced farmers (with different skills or 

with low skills) would not be able to perform. Thus, the cost 

effectiveness of the schemes in generating incremental investment and 

employment is open to question.7 

69 DTC v. DTC Mazdoor Congress AIR 1991 SC 101, paras.223, 243, 259, 264; M. Paul 

Anthony v. Bihar Gold Mines Ltd. (1999) 3 SCC 679 
70 Olga Tellis v. Bombay Municipal Corporation (1985) 3 SGC 545 at para.32 
71 NSSO, NSS REPORT NO. 473: LITERACY AND LEVELS OF EDUCATION IN INDIA 3 (1999- 

2000) 
72 Secretariat,  WTO,   Trade Policy Review - India,  WT/TPR/S/182,  p.66 (2007) 

[hereinafter TPR-India] 
73 TPR-India, supra note 146, at p.ix "...These figures suggest that the amount of 

investment generated by SEZs falls far short of the associated tax revenues forgone and 
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It has been recognized by the international community that the 

eradication of poverty is an indispensable requirement of sustainable 

development. With a total 150,000 hectares of land being acquired and 

loss of livelihood as mentioned earlier, poverty is an inevitable 

consequence as is the endangering of the food security of India. 

The Stockholm and Rio declarations, as well as in the World Charter for 
Nature74 and Agenda 21 are pertinent to displacement issues and though 
cannot be considered binding law, the process has led to the evolution of 
the following principles, some of which may already be considered 
customary law: 5 

• Attention and efforts should focus on safeguarding sustainable 

development, especially in the most vulnerable areas more prone 

to disaster and to generating refugees and displaced persons. 

• Appropriate assessment in planning and carrying out 

development policies and projects should be ensured. This 

assessment should include the participation of those affected, 

especially if policies and projects result in displacement and 

forced resettlement. 

• International organizations, states, nongovernmental 

organizations, and the like should cooperate fully and 

effectively, especially where they are involved in activities that 

may have adverse effects on the environment. 

• To provide for the preceding principles, legislation should be 

adopted that makes the "right to the environment" justiciable. 

Balance between economic development and rights of the displaced 

population can be achieved by a Four Criteria approach involving the 

commitment of state parties, institution of land claims procedures, secure 

titles to land, and the control of and participation in development projects 

by indigenous peoples.76 

that the average cost of the jobs created is very high, all of which casts doubt on the cost-

effectiveness of SEZs. The Reserve Bank of India has also noted that the revenue loss in 

providing incentives may be justified only if the SEZs ensure forward and backward 

linkages with the domestic economy." 
74 UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, 

E/CN.4/1995/2 (1994) (hereinafter Draft Declaration). 
75 Supra note 24 
75 Raidza Torres, The Rights of Indigenous Populations: The Emerging International 

Norm, 16 Yale J. Int'l L. 127, 145, 155-64 (1991); Russel Lawrence Barsh, Indigenous 

Peoples in the 1990s: From Object to Subject of International Law?, 7 HARV. HUM. RTS. J. 

33, 34(1994) 
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The probability of any newly industrialized developing country seeking 
to enter the world market without destroying the land, air, and water on 
which all life depends is marginal. This is owing to green protectionism 
which is not beneficial to a developing economy for the inherent fear of 
alienating foreign investments and annihilation of its competitive position 
within the international community. However complete disregard of the 
environment might still result in deterring Trans-National corporations 
from setting up business. 

While the government may have instituted economic reforms that have 
opened up large foreign investment opportunities in all sectors of India's 
economy, legislation designed to protect the environment remains largely 
aspirational. India's current emphasis on economic development seems to 
eclipse its environmental protection efforts.77 

Therefore, even under circumstance of existing legislations, the 

implementation of the same is hardly more than a sham. A major setback 

in the system remains the fact that while Transnational corporations are 

the primary holders of technologies and are not bound by any agreement 

to provide them on special and/or preferential terms to developing 

countries, no liability can be fixed on them unilaterally by the host 

country for violations of national environmental legislations, thereby 

leaving a lot to be desired. 

8.0 MAKING SEZS SUSTAINABLE: A PROSPECTIVE ROADMAP 

The authors would like to articulate that while importance is being 

placed on economic development, it ought not to be to such an extent 

that it results in complete disregard to the other aspects of sustainable 

development. In furtherance of this objective, the authors suggest a three 

fold recommendation for sustainable development in relation to SEZs. 

8.1 Environment 

• Green belts must be structured around the areas hosting the SEZs 

to counter-balance any ill-effects which might result. 

• Corporate-Environmental-Responsibility ought to be imposed on 

the Transnational Corporations to sustain a healthy environment 

in the host nation. 

• Transnational corporations must be made to comply with 

provisions relating to transfer of technology as mentioned by 

Agenda 21 of the Rio Declaration. 

Supra Note 46 
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8.2 Displacement 

• Wastelands could be reserved for the SEZs instead of allotting 

fertile agricultural belts and fisheries. 

• Social Impact Assessment ought to be undertaken with public-

hearing being made mandatory. Disregard of the same should be 

made punishable with substantial fine, if not for cancellation of 

approval. Provisions of the Central Government Policy on Relief 

and Rehabilitation 2006 have to be complied with. 

• Alternate lands must be provided for displaced agriculturalists. 

• Landless agricultural labourers should be provided training 

adequate for them to be absorbed by the SEZs. 

• Assimilation issues of displaced tribal population ought to be 
appropriately addressed. 

8.3 Legal Framework 

• The regional and local governments in which SEZs are located 

should create independent institutions to assist in protecting the 

region from the effects of the same. 

• Environmental Laws ought to be amended to cater to the 

problems posed by the growth of SEZs and ought to be enforced 

with greater efficacy and severity in these areas.. 

• Additional regional laws should be adapted and made effective 

to the specific issues of the SEZs. 

• Compliance being the backbone of the successful working of any 

legislation, the laws relating to SEZ need to be made more 

stringent by introducing methods of sizeable penalties in the 

form of fines and cancellation of approval for better 

implementation. 

• Tax benefits must be made to vary with the degree of conformity 

with the relevant legislations. 

• If an institution is found guilty of pollution, the unit must 

assume the expenses for eradicating the pollution, and 

compensate for the damages. 

9.0 CONCLUSION 

SEZ's as a concept has been outlined and the role played in nature is well 
understood.The pursuit of these infrastructural developments leads to 
displacement inducing poverty, loss of livelihood, an imminent threat to 
food security due to reasons of annihilation of agriculture, and results 
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in large scale pollution of our natural resources. It can be seen as to how 

in the name of economic innovation and progress, rampant destruction of 

the natural eco-system is being systematically undertaken. 

The government has become keener than ever to attract foreign 
investment since the launch of the market reform program in 1991 
leading to burgeoning of SEZ's all over the country. The Indian 
aspiration of the Chinese scenario might have ignored the seminal factor 
that China managed to limit the number of SEZ's to seven and further 
allowed them to be set up mostly in coastal wastelands. Indian has taken 
economic liberalisation to an extreme by seeking to approve close to 500 
SEZ's most of which are based on fertile agricultural lands. With the 
huge tax holidays and immunities from national legislations provided to 
the SEZ's, any economic advantage arising for the development of the 
same has been inconsequential at the same time leading to a not-so 
sustainable development. 

Environmental legislations designed to guard India's environment and 

citizens from environmental obliteration have proven to be inadequate 

due to either inherent defects in the legislation or dismal implementation 

policies. The Indian Government aspiring to achieve a competitive 

advantage in the world market, has ignored irresponsible multinational 

behaviour, at the expense of our future generations. 


