
PLEA-BARGAINING & WITNESS PROTECTION: 

RECOMMENDATIONS, REFORMS AND REFLECTIONS** 

* HON'BLE MR. JUSTICE P.P. NAOLEKAR 

ABSTRACT 

Lack of speedy, expedient jus t ice  dispensing system contributes to 

an increase in criminal activity and to an ever-increasing spiral of 
cynicism and crime. Inefficient criminal justice delivery mechanism 

has.a direct impact on the levels of lawlessness in the society. It is the 

solemn duty of the state to provide a criminal j u s t i ce  system that 

gives maximum sense of security to the people. Plea bargain could be 

a very potent factor to expedite and handle the slothful, sluggish and 

slumbering state of the justice delivery system. 

INTRODUCTION 

The aim of criminal law is to protect the rights of individual and the 
state against the intentional invasion by others, to protect the weak 
against the strong, the law abiding against lawless and the peaceful 
against the violent. It is the solemn duty of the State to protect the life, 

liberty and property of the citizens, which is enshrined in political-
philosophical concept of Raj Dharma in Indian jurisprudence and 
various theories of the Social Contract in western world. An excellent 
criminal justice dispensation system is not only important to maintain 
the law and orderliness in the society but its efficiency and effectiveness 
are true reflections of the conditions of society, the civilization and the 

nation state. 

Adapted and edited version of invitation lecture delivered by Hon'ble Justice P. P. 

Naolekar at National Law University, Jodhpur, on 14th October 2006. * Judge Supreme 

Court of India. 
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We all know that there are several hindrances that are thwarting the path 
of justice in this country. The growing cynicism among the people is 
apparent as the criminal justice system hobbles along with an appallingly 
poor conviction rate of about 4% and thousands and thousands of 
pending criminal cases, a great number of new under-trials languishing in 
already overcrowded Indian prisons. Noble ideas like equality before the 

law and equal protection to all appear only a chimera as powerful and 
influential easily escape from the clutches of law and make a mockery of 
the rule of law. Cases like Best Bakery, Priyadarshini Matoo, Jessica 
Lall and Nitish Katara are reminiscent of the major loopholes in the 
criminal justice dispensing system. Lack of speedy, expedient and 
efficient criminal justice delivery mechanism has a direct impact on the 

levels of lawlessness in our society. There is not an iota of doubt that 
such deficiencies in the system contribute to an increase in criminal 
activity and to an ever-increasing spiral of cynicism and crime. As 
mentioned before, it is the solemn duty of the state to provide a criminal 
justice system that gives maximum sense of security to the people. 

PROBLEM OF DELAYS 

The criminal justice delivery system of this nation has been mired by the 
perennial problem of delays. Given the kind of delays, which afflict the 
system, the pursuit of justice is often a painful tedious process that 
results in the unfortunate feeling that it is a sheer waste of time. Several 
Judges, Scholars and Media personalities have expressed serious 

concerns about the slothful, sluggish and slumbering state of the justice 
delivery system. Justice Krishna Iyer while dealing with a bail petition in 
Babu Singh v. State of Uttar Pradesh

1
 remarked: 

"Our justice system even in grave cases, suffers from 

slow motion syndrome which is lethal to fair trial whatever the 

ultimate decision. Speedy justice is a component of social justice 

since the community, as a whole, is concerned in the criminal 

being condignly and finally punished within a reasonable time 

and the innocent 

'(1978) 1 SCC 579 



 

PLEA-BARGAINING & WITNESS PROTECTION 3 

being absolved from  the  inordinate  ordeal of criminal 
proceedings. " 

In Hussainara Khatoon & Others (I) v. Home Secretary, State of Bihar
2
 

with reference to the under-trial persons, it was observed: 

"...No procedure which does not ensure a reasonably 
quick trial can be regarded as "reasonable, fair or just' and it 
would fall foul of Article 21. There can, therefore, be no doubt 
that speedy trial, and by speedy trial we mean reasonably 
expeditious trail, is an integral and essential part of the 

fundamental right to life and liberty enshrined in Article 21. " 

Despite judicial pronouncements, inordinate delay and expensive 

l i t igation  are still haunting the justice delivery system. However, as 
witnessed by us, mere judicial directives to ensure speedy trial in cases 
are not at all a complete solution to this multifaceted problem because 
the role of the judiciary is important but limited as it is a law-interpreting 
agency, which has a l imited  power under our constitutional set-up. 

Any person who is associated with the criminal justice delivery 
mechanism is aware of the fact that in most of the cases, the 
prosecutions' version of cases lack desired sting. Due to prolonged and 
faulty investigation, lack of scientific and technical expertise on the part 
of the police department, accused acquires an upper hand over the 

prosecution. 

The prosecutor is expected to marshal the facts and place the evidence 

before the court in a systematic manner so as to recreate the scene of 

crime before the court with a view to fix the identity and culpability of 

offender. If the prosecutor fails to place the evidence before the court in 

correct perspective, there is always a possibility that culprit will go scot-

free with a benefit of doubt. The poor quality and incapability of the 

prosecutors set a stage for acquittal of majority of accused persons. 

Retracting, contradicting or changing versions of the witnesses, who 

play in the hands of the powerful, influential and rich culprits, are other 

2
(1980) 1 SCC 81 
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major troubles, which vitiate the entire scheme of fair trial. This strikes 

at the very root of the system itself  and is one of the main reasons for 

the delay and poor conviction rate. The judges, after hearing arguments 
of both sides reach a conclusion, which also depend upon factors like 
evidence on record, deposition of the witnesses and on how forcefully 
the prosecution has presented its case following investigations. But, 
being one of the most important components and actor of the justice 
dispensation mechanism, the courts cannot avoid the

:
r responsibility for 

the failure of this mechanism. 

If a criminal court is to be an effective instrument in dispensing justice, 

the judge must cease to be a spectatoi by becoming a participant in the 
trial with active interest and elicit  all relevant materials necessary for 
reaching the correct conclusion, to find out the truth, and administer 
justice with fairness and impartiality both to the parties and to the 
community it serves. In this regard the observations of the Supreme 

Court in Zahira Habibulla H. Sheikh and Another v. State of Gujarat and 
Others

3
 are relevant: 

"When investigating agency helps the accused, the 

witnesses are threatened to depose falsely and prosecutor acts in 
a manner as if he was defending the accused, and the Court was 
acting merely as an onlooker and there is no fair trial at all, 
justice becomes the victim. " 

It is easy to be cynical and find fault with the system; what is difficult is 

to come out,with practical and workable solutions. In this regard, 

several Academicians, Judges and Commissions had expressed the need 
of some pragmatic, practical and flexible approach for a country like 
ours. In the above backdrop the recommendations of the V.S. Malimath 

Committee on Reforms of Criminal Justice System in 2003 were 
noteworthy which made 158 recommendations with regard to the police, 

prosecution, the judiciary and criminal jurisprudence and tried to shift the 
focus on the victim and pointed out the loopholes in the present system 
regarding the burden of proof, which are weighed heavily in favour of the 
accused persons. 

3(2004) 4 SCC 158 



PLEA-BARGAINING & WITNESS PROTECTION

 
5 

PLEA BARGAINING AS A CONCEPT 

With thousands and thousands of pending cases, the present situation 
warrants some compromises and short-cuts, which are fair, just and 
reasonable even if not totally in tune with conventional notions of 
morality and standards of public behaviour. To illustrate this point, I 

would like to take an example from the 142
nd

 report titled Confessional 
treatment for offenders who on their own initiative choose to plead guilty 
without any bargaining submitted by 12

th
 Law Commission of India. The 

report mentions about a criminal trial that culminated in an acquittal of 
the accused after 33 years. The accused were tried for alleged 
misappropriation of Rs. 12, 000, Rs. 4,000 and Rs. 2000. The 

Commission calculated that expenditure of about 1 crore was incurred 
from the public exchequer to conclude this lengthy and lethargic trial. In 
the light of this and considering the Working Paper No. 60 of the 
Canadian Law Commission of 1989 which recommended for the 
introduction of the plea-bargaining in Canada as 'plea discussions and 
agreements', the 12

th
 Law Commission recommended that concept of 

plea bargaining must be introduced in India. It was suggested that the 
procedure would end uncertainty of the outcome of the trial, save the cost 
of litigation and also relieve the anxiety. 

The \4'
h
 Law Commission in its 154

,/!
 report also made recommendation 

regarding introduction of the procedure of 'plea bargaining' for the 

offences, which were punishable with imprisonment for les* than seven 
years and/or fine including the offences, covered by section 320 of the 
Code of Criminal Procedure. It was clarified that plea-bargaining can 
also be in respect of nature and gravity of offences as well as to the 
quantum of punishment. 

It was also suggested that the process of plea-bargaining shall be set in 

motion after issue of process and when the accused person appears, 

either on a written application by the accused to the court or suo motto 

by the court. In 2001, the 178
th
 report of the Law Commission once 

again reminded that the recommendations made in 154
th
 report regarding 

plea-bargaining should be made effective. Justice V.S. Malimath 

Committee Report on Reforms of Criminal   Justice   System-2003   had   

also   endorsed   the   Law 
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Commission's advice to incorporate plea-bargaining in the Code of 

Criminal Procedure, 1973 (Cr.P.C). 

I am of the firm opinion that revamping the criminal justice system is a 

holistic exercise and requires wide-ranging measures, which include 
formulating changes in laws, streamlining procedures and developing 

new techniques for the management of the crime problem. In this regard, 
introduction of the Plea-bargaining, as an innovative procedure to avoid 
expensive, unpredictable trials and potential for harassment in all small 
and medium crimes where the harm to society is relatively small, is the 
latest step taken by legislature through the Code of Criminal Procedure 
Amendment Act, 2005. 

Plea-bargaining or mutually satisfactory disposition in criminal cases in 

its general sense refers to pre-trial negotiations between the defendant 
(accused) through his/her counsel and the prosecution (complainant), 
during which the accused agrees to plead guilty in exchange for certain 
concessions by the prosecutor. Thus, plea-bargaining can be described as 
an agreement by an accused to plead guilty in return for the promise of 
some benefit. 

The concept of plea-bargaining has been in vogue in several western 

countries for a long period and in the United States of America for a 
century, where over 95% of criminal cases never go to trial because of 
the bargaining struck between the prosecution and the accused's attorney 
well before the trial commences. So much so in American Criminal 
Justice, plea-bargaining is the norm rathe? than an exception. This 
approach is not wholly new even in Indian system as the technique was 

in use at unofficial levels for example, in accident compensation cases as 
section 208 (1) of the Motor Vehicles Act, 1988 and in Lok Adalats with 
some minor variations. 

As mentioned above, the concept is not totally alien to the Indian 

criminal jurisprudence, but it is definitely a distinct shift in the criminal 
jurisprudence of this nation as evident from a number of decisions of the 
Supreme Court of India where it was observed that plea-bargaining is not 

recognised in Indian criminal jurisprudence.   Madan   Lai   Ram   
Chandra   Daga   v.   State   of 
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Maharashtra is one of the earliest Supreme Court cases, where 
Hiddayatullah J. opined: 

"If the court thinks that leniency can he shown on the 
facts of the case it may impose a lighter sentence. But the court 
should never be a party to a bargain by which money is 
recovered for the complainant through their agency. " 

It is very interesting to note that the observations of Krishna Iyer J. in 
Murlidhar Meghraj Loya etc. v. State of Maharashtra etc\, a case 

involving offences of food adulteration under Prevention of Food 
Adulteration Act, 1954 not only reflects the position of Indian law 
contradistinguished from American law in 1976 but also stands true for 
the current amendments as socio-economic offences are not covered 
under the present provisions dealing with the plea-bargaining. The 
relevant observations of the Court were as follows: 

" ...Many economic offenders resort to practices the 
Americans call 'plea bargaining', 'plea negotiation'., 'trading out' 
and 'compromise in criminal cases ' and the trial magistrate 
drowned by a docket burden nods assent to the sub rosa ante-
room settlement. The businessman culprit, confronted by a sure 
prospect of the agony and ignominy of tenancy of a prison cell, 

^trades out' of the situation, the bargain being a plea of guilt, 
coupled with a promise of 'no jail'. These advance arrangements 
please everyone except the distant victim, the silent society. The 
prosecutor is relieved of the long process of proof; legal 
technicalities and long arguments, punctuated by 
revisional+excursions to higher courts, the court sighs relief that 

its ordeal, surrounded by a crowd of papers and persons, is 
avoided by one case less and the accused is happy that even if 
legalistic battles might have held out some astrological hope of 
abstract acquittal in the expensive hierarchy of the justice-system 
he is free early in  the day to pursue  his  old profession.   It is  
idle  to 

4
(1968) 3 SCR 34 

5
(1976) 3 SCC 684 
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speculate on the virtue of negotiated settlements of criminal 
cases, as obtains in the United States but in our jurisdiction, 
especially in the area of dangerous economic crimes and food 

offences, this practice intrudes on society's interest by opposing 
society's decision expressed through predetermined legislative 
fixation of minimum sentences and by subtly subverting the 
mandate of the law." 

Similarly, in Kachhia Patel Shantilal Koderlal v. State of Gujarat and 
Another' where as the result of the plea-bargaining between the accused 

of the food adulteration offences, prosecution and the magistrate, the 
accused was let off with a nominal sentence of imprisonment till rising of 
the Court and a small fine, Bhagwati J., observed that: 

"Such conviction based on the plea of guilty entered by 

the appellant as a result of plea-bargaining cannot be sustained. 
It is to our mind contrary to public policy to allow a conviction to 
be recorded against an accused by inducing him to confess to a 

plea of guilty on an allurement being held out to him that if he 
enters a plea of guilty, he will be let off very lightly... It would 
have the effect of polluting the pure fount of justice, because it 
might induce an innocent accused to plead guilty to suffer a light 
and inconsequential punishment rather than go through a long 
and arduous criminal trial which, having regard to our cumbrous 

and unsatisfactory system of administration of justice, is not only 
long drawn out and ruinous in tbrms of time and money, but also 
uncertain and unpredictable in its result and the judge also might 
be likely to be deflected from the path of duty to do justice and he 
might either convict an innocent accused by accepting the plea of 
guilty or let off a guilty accused with a light sentence, thus, 

subverting the process of law and frustrating the social objective 
and purpose of the anti-adulteration statute. This practice would 
also tend to  encourage  corruption  and collusion  and as a 

6AIR 1980 SC 854 
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direct  consequence,   contribute   to  the  lowering  of the 

standard of justice." 

The Supreme Court in State of Uttar Pradesh v. Chandrika pointed out 

that legislative mandate regarding the negotiation of the criminal 

offences is limited as per Section 320 Cr.P.C, which provided for 
compounding of certain offences with the permission of the court and 
certain others even without permission of the court. It was also stated 
that neither the state nor the public prosecutor nor even the Judge could 
bargain that evidence would not be led or appreciated in consideration of 
getting flee bite sentence by pleading guilty as concept of 'plea 

bargaining' is not recognised and is against public policy under our 
criminal justice system. 

It was also pointed out that the cautious approach was on behalf of the 
courts rather than influenced by the plea of guilt by the accused person: 

"If accused confesses his guilt, appropriate sentence is 
required to be imposed. Further, the approach of the court in 

appeal or revisions should be to find out whether the accused is 
guilty or not on the basis of evidence on record. If he is guilty, 
appropriate sentence is required to be imposed or maintained. If 
the appellant or his counsel submits that he is not challenging the 
order of conviction, as there is sufficient evidence to connect the 
accused with the crime, then also the court's conscience must be 

satisfied before passing final order that the said concession is 
based on the evidence on record. In such cases, sentence 
commensurate with the crime committed by the accused is 
required to be imposed. Mere acceptance or admission of the 
guilt should not be a ground for reduction of sentence. Nor can 
the accused bargain with the court that as he is pleading guilty 

sentence be reduced. " 

"AIR 2000 SC 164 
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In Harbhajan Singh v. State of Uttar Pradesh*, The Supreme Court once 
again reiterated the deprecation of plea-bargaining. However, we must 

understand that these decisions were delivered in accordance with and in 
the light of the then existing legislation where concept of plea-bargaining 
was absent. More importantly, these observations are still relevant as 
current provisions put duty on the court to see that plea-bargaining do 
not result in trade of crimes. 

SALIENT FEATURES OF PLEA BARGAINING 

The salient features of the Code of Criminal Procedure, 1973 (Cr.P.C) 
amendment of 2006 which added a new Chapter, i.e. Chapter XXIA to 
insert Sections 265 A to L, are: 

1. The plea-bargaining is applicable only in respect of those 
offences for which punishment of imprisonment is up to a 
period of 7 years. 

2. It does not apply where offences that affect the socioeconomic 
condition of the country or has been committed against a 
woman or a child below the age of 14 years. 

3. The application for plea-bargaining should be filed by the 

accused voluntarily. 

4. A person accused of an offence may file an application for 

plea-bargaining in the court in which such offence is pending 

for trial.   '* 

5. Any court had not previously convicted the accused in any 

case, in which he has been charged with the same offence. 

6. Once the court is convinced that the accused is participating in 

the plea-bargain voluntarily, it will allow time to both parties to 
reach mutually satisfactory disposition, which may include 
giving to the victim by the accused, compensation and other 
expenses incurred during the case. 

'(2002) 9 SCC 407 
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7. The court may release the accused on probation if the law 

allows for it; if a minimum sentence is provided for the offence 

committed, the accused may be sentenced to half of such 

minimum punishment and if the offence committed does not 

fall within the scope of the above, then the accused may be 

sentenced to one-fourth of the punishment provided or 

extendable for such offence. 

8. The statement or facts stated by an accused in an application 

for plea-bargaining shall not be used for any other purpose 
other than for plea-bargaining. 

9. The benefit under Section 428 Cr.P.C of setting off the period 
of detention undergone by the accused against the sentence of 
imprisonment is permissible in plea bargained settlements as 
well. 

10. The court must deliver judgment in open court according to the 

terms of the mutually agreed disposition and formulas 

prescribed for sentencing including victim compensation. 

11. The judgment delivered by the court in the case of plea-

bargaining shall be final and no appeal [except under Article 

136 and writ petitions under Articles 226 and 227 of the 

Constitution of India] shall lie in any court against such 

judgment. 

As mentioned above, the concept of plea-bargaining is widely popular 

and successful in the United States. The role of the judge under plea-
bargaining in the United States is relatively insignificant and is limited to 
the observance of constitutional procedures. However, such a liberal 
approach towards the crimes and criminals is not a blessing in all the 
cases as it does make the correctional goal of punishment meaningless 
and promotes the tendency to overcharge in the hope of strengthening 

the prosecution side during negotiations and has been criticised by 
several jurists as purchased pleas of guilt. 
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In this regard, the provisions of the Indian Code have provided for 
significant and positive role to the courts and taken care to ensure that 
unfair, unjustified and involuntary elements of plea-bargaining do not 
vitiate the process. The courts have been given enough power to prevent 
such unnecessary developments. The responsibility bestowed on the 
courts is correct in light of the fact that the societal structure of India is 
quite different from the United States where majority of population is 
literate and aware of their rights. 

Thus, the plea-bargaining as introduced under the Code of Criminal 

Procedure is a device to ensure that victims receive acceptable justice in 
reasonable time without risking the prospects of hostile witnesses, 

inordinate delay and non-affordable costs. Moreover, with the change in 
the focus of the criminal justice towards the welfare of the victim, the 
concept of plea-bargaining can add significantly to the revolutionary 
process evolved by the Indian courts of awarding compensatory remedies 
not only in terms of money but also in terms of other appropriate relief 
and remedies as in cases l ike  Nilabati Behera v. State of Or is s a

9
, and 

Chairman, Railway Board v. Chandrima Das . While it does help the 
accused get away with lenient punishments avoiding the ignominy of 
adverse publicity of prolonged trials and help the police and the 
prosecution get higher rates of conviction with lesser use of time and 
resources leaving more time to tackle serious crimes. 

It helps to ensure that hard crknes are not rewarded with soft justice 

because of the pressure of work of the criminal justice apparatus. Finally, 

it reduces arrears and pendency in the system by diverting a large 

number of crimes for alternative settlement without trial under control of 

the court to ensure fairness in the process and avoid fraud and coercion 

from either side. 

PROTECTION OF WITNESSES 

As mentioned earlier, another important concern that has surfaced as the 
cornerstone of the criminal justice  system  due to the 

"(1993) 2 SCC 746 
10(2000) 2 SCC 465 
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appalling failure of the prosecution sides in sensational cases like Best 
Bakery and Jessica hall Murder Case is the issue of ' Witness 
Protection'. The importance of the witnesses to the trial process could be 
inferred from the fact that an eminent thinker Bentham once mentioned 

that witnesses are the eyes and ears of the justice. Highlighting the 
necessity of people's assistance in detection of crime the Supreme Court 
observed in State of Gujarat v. Anirudh Singh" that: 

"// is the salutary duty of every witness who has the 

knowledge of the commission of the crime, to assist the State in 
giving evidence. " 

Once again in Zahira Habibulla H. Sheikh and Another v. State of 

Gujarat and Others'
2
, the Supreme Court identified the witnesses' 

important position with reference to the fair trail: 

"Fair trial means a trial in which bias or prejudice for 
or against the accused, the witnesses, or the cause which is being 
tried is eliminated. If the witnesses get threatened or are forced 
to give false evidence that also would not result in a fair trial. 

The failure to hear material witnesses is certainly denial of fair 
trial." 

However, shifting testimonies by the witness due to factors like the 

witness being not in a position for reasons beyond control to speak the 
truth in .the court either due to threats, coercion, lures and monetary 
considerations at the instance of those in power, their henchmen and 
hirelings, political clouts and patronage and innumerable other corrupt 

practices ingenuously adopted or due to negligence or ignorance is such 
a pervasive problem that has undermined public confidence in the 
criminal justice system and contributed to an abysmal rate of convictions 
in India. 

In the case of National Human Rights Commission v. State of Gujarat & 

Others
13

, the Supreme Court observed that: 

"(1997)6 SCC 514 
12

(2004)4 SCC 158 
13

2003 (9) SCALE 329 
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'Wo law has yet been enacted, not even a scheme has 

been framed by the Union of India or by the State Government 
for giving protection to the witnesses. " 

In Zahira Habibulla H. Sheikh and Another v. State of Gujarat and 
Others

14
, the apex court observed that state has a definite role to play in 

protecting the witnesses. It has also pointed out that at least in sensitive 

cases, where accused persons, are closely connected with the powerful, 
having political patronage could wield muscle and money power, to 
avert fair trial, full protection to witnesses deposing before them must be 
provided by the state: 

"Time has come when serious and undiluted thoughts 
are to be bestowed for protecting witnesses so that ultimate truth 
is presented before the court and justice triumphs and that the 

trial is not reduced to mockery.... As a protector of its citizens it 
has to ensure that during a trial in court the witness could safely 
depose truth without any fear of being haunted by those against 
whom he has deposed. " 

And the Court further reminded the legislature about the urgency of the 

issue: 

"Legislative measures to emphasize prohibition against 

tampering with witness, victim or informants have become the 

imminent and inevitable need of the day. Conducts which 

illegitimately affect the presentation of evidence in proceedings 

before the courts have to be seriously and sternly dealt with . " 

The above-mentioned observations were reiterated in Zahira Habibulla 

H. Sheikh and Another v. State of Gujarat and Others'
6
. Recognizing the 

immediate importance of the subject and taking the account of the 

observations of the Supreme Court in some of the above-mentioned 

cases, 17
th
 Law Commission has taken up the subject suo motto and its  

198
th
 report deals extensively with   'Witness 

Supra note 12 para 41. 15 

Ibid., para 42. ,6(2006) 3 

SCC 374 



PLEA-BARGAINING & WITNESS PROTECTION 15 

Identity Protection' and 'Witness protection Programmes'. The report 
mentions: 

"The right of the accused for an open trial in his or her 

presence, being not absolute, the law has to balance that right of 

the accused as against the need for fair administration of justice 

in which the victims and witness depose without fear or danger of 

their lives or property or those of their close relatives. " 

It is important to note that the apex court has come with similar logic in 
People's Union for Civil Liberties and Another v. Union of India

17
, while 

upholding the validity of section 30 of the special law, the Prevention of 
Terrorism Act, 2002 which gave powers to the special courts to hold 
proceedings in camera and to taking measures for keeping the identity of 
witness secret. The relevant observation of the Supreme Court was: 

" The need for the existence and exercise of power to 
grant protection to a witness and preserve his or her anonymity 

in a criminal trial has been universally recognised. Provisions of 
such nature have been enacted to protect the life and liberty of 
the person who is able and willing to give evidence in support of 
the prosecution in grave criminal cases. A provision of this 
nature should not be looked at merely from the angle of 
protection of the witness whose life may be in danger if his or her 

identity is disclosed but also in the interest of the community to 
ensure that heinous offences like terrorist acts are effectively 
prosecuted and punished. It is a notorious fact that a witness who 
gives evidence, which is unfavourable to an accused in a trial for 
terrorist offence, would expose himself to severe reprisals, which 
could result in death or severe bodily injury to him or to his 

family members. If such witnesses are not given appropriate 
protection, they would not come forward to give evidence and 
there would be no effective prosecution of terrorist offences and 
the entire object of the enactment may possibly be frustrated, 
under compelling circumstances this can be dispensed 

"(2004) 9 SCC 580 
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with by evolving such other mechanism, which complies with 

natural justice and thus ensures a fair trial. " 

PROTECTION OF WITNESSES IN OTHER JURISDICTIONS 

'Witness Identity Protection' statutes as well as 'Witness Protection 
Programmes' have come into being in a number of countries. Different 
countries have variously addressed the conflict between the need to 
protect the identity of witnesses and the rights of the accused. While in 
countries such as Australia, courts have ruled in favour of the inherent 

power of courts to grant 'anonymity' to witnesses, the courts in Canada 
applied the principle that the law recognizes informer's privilege to 
anonymity, which is subject to the principle of 'innocence at stake' 
exception. 

The Canadian Supreme Court in R. v. Mentuck
18

, where the 
accused was charged with second-degree murder, allowed the 

anonymity as to the identity of undercover police officers to 
prevent 'serious risk' to the 'proper administration of justice'. 
South African Courts have also proceeded on the case-to-case 
basis and tried to balance the conflicting interests to ensure 
proper administration of justice. In New Zealand, while courts 
were reluctant to accept any inherent power to accept anonymity 

to witnesses, the legislature intervened in 1986 to protect 
'undercover' police officers and again in 1997, the law was 
widened to give more power to the courts to protect other types of 
witnesses. * 

The courts in United States have held that the constitutional protection in 

the favour of the right to confrontation by way of cross examination, as 

provided in the Sixth Amendment of the Constitution, was not absolute 

and could be restricted for the purpose of protecting the witness identity 

by using a video-link and permitting cross examination by shielding the 

witness from the accused though not from his lawyers or court or the 

jury. In Germany, anonymous witnesses are not accepted in cases of 

offences that cause damage to individuals, but are accepted only in cases 

of serious organized crimes. 

'2001 (3) SCR 442 
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Australia has a comprehensive statutory framework that deals with 
witness protection. Many of these Acts like the Witness Protection Act, 
1996 (Australian Capital Territory), the Witness Protection Regulation 
2001 (Queensland) and the Witness Protection Act, 2000 (Tasmania) do 
not deal with the anonymity or the screening aspect. In South Africa, the 

Witness Protection Act, 1998 is applicable for the purpose of protection 
of witnesses and an office known as Office for Witness Protection has 
been established. 

Similarly, countries like Portugal, Canada, Hong Kong, Czechoslovakia, 
France, Japan and Netherlands have either enacted the Special Acts or 
amended their criminal procedure to accommodate the provisions to 
protect the witnesses. Countries like Germany and Italy have witness 
protection programmes which are very successful. 

The Witness Security Reform Act, 1984 of United States provides for 
relocation and other protection of a witness or a potential witness in an 
official proceeding concerning an organised criminal activity or other 
serious offence. Protection may also be provided to the immediate family 
of, or a person closely associated with, such witness or potential witness 

if the family or person may also be endangered on account of the 
participation of the witness in the judicial proceeding. 

The importance *of protection of witnesses has also been recognized in 
international law. Article 24 of the United Nations Convention Against 

Transnational Organised Crime specifically puts an obligation on the 

signatory state to take appropriate measures within its means to provide 
effective protection from potential retaliation or intimidation for 
witnesses in criminal proceedings who give testimony concerning 
offences covered by the Convention. The International Criminal 

Tribunals for Rwanda and Yugoslavia also formulated rules for 
protection of victims and witnesses. 

It is not the first occasion when Indian Law Commission report has 

talked about the witnesses and problems faced by the criminal courts on 

account of their flip-flop. The 154
th
 Report of the Law 



18 SCHOLASTICUS 

Commission, 1996 contained a chapter on Protection and facilities to 

Witnesses. The recommendations mostly related to allowances and 
facilities to be made available for the witnesses. However, one of the 
recommendations was: 

"Witnesses should be protected from the wrath of the 
accused in any eventuality. " 

However, no suggestion regarding any measures for the physical 
protection of witnesses was made. It was suggested that it should be 

made mandatory for the investigating officer to get statements of all 
material witnesses questioned by him, during investigation, recorded on 
oath by the Magistrate. 

The 178th Report of Law Commission, again, referred to the fact of 
witnesses turning hostile, and the recommendations were made to 

prevent witnesses from turning hostile and suggested that in all offences 
punishable with ten years of imprisonment or more including offences 
for which death sentence may be given, the police may have statements 
of all important witnesses recorded under Section 164, by the magistrate. 
V . S . Malimath Committee on Reforms of Criminal Justice System 
recommended that: 

"81
st
 recommendation: A law should be enacted 

for giving protection to the witnesses and their family 
members on the lines of the laws in US and other 
countries." * 

'*' This Committee also focused on the 
problem of perjury and its 87"

1
 recommendation dealt with it. 

It has been advocated by some of the jurists and judges that more 

stringent and swift action for perjury is one antidote to stop the hostile 
witnesses. Section 344 of the Cr.P.C confers summary powers on a 
sessions Judge and a magistrate to try and convict a witness for 
knowingly or willingly giving false evidence before him. Courts could 
also ignore those hostile witnesses who are either unimportant or are 
palpably speaking falsehood as would appear from their demeanour in 

court. Thus, there is no legal handicap here for a judicial officer to 
proceed against one committing  perjury.  Furthermore,  the  legislature  
has  recently 
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introduced the Code of Criminal Procedure (Amendment) Bill 2006 

which provides that a witness retracting, contradicting or changing 
versions may be tried summarily for giving or fabricating false evidence 
and sentenced to at least three months imprisonment which may be 
extended to two years, and imposed fine. 

However, the purpose of submitting the 198
th
 report by the 17

th 
Law 

Commission was to initiate public discussion before drafting the actual 
structure of the witness protection programme and the legislative scheme 
on witness anonymity. 

There is no doubt about the fact that successful law enforcement is 
predicated on the willingness of individuals to provide information and 
tender evidence. Experience around the world has shown that the extent 
of such willingness depends on the capacity of the state to protect people 

from threats and ensure their safety. In my opinion, the stringent and 
swift action for perjury to stop the hostile witnesses will be effective and 
more justified only when the other aspect of the physical and mental 
vulnerability of the witness and taking care of his or her welfare in 
various respects which call for the physical protection of the witness at 
all stages of the criminal justice process till the conclusion of the case is 

supported by the introduction of witness protection programmes. 

CONCLUSION 

To conclude, I-^vould like to mention that all of the principles of rule of 
law and due process are closely linked to protection of the rights of 

citizens. It has to be unambiguously understood that a trial, which is 
primarily aimed at ascertaining truth, has to be fair to all concerned. 
There can be no analytical, all comprehensive, or exhaustive definition 
of the concept of a fair trial, and it may have to be determined in 
seemingly infinite variety of actual situations with always a focus on 
ultimate object in mind. It will not be correct to say that it is only the 

accused that must be fairly dealt with. The needs of the society at large 
and the victims or their family members and relatives are equally 
important. Each one has an inbuilt right to be dealt with fairly in a 
criminal trial. 
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Denial of a fair trial is as much injustice to the accused as is to the victim and the society. Hence, in my 

opinion there is a need to balance the interests of the accused, victim, witnesses, civil-society and state, as 
this is the primary purpose of the criminal justice delivery system. I would also like to mention that mere 
reforms, recommendations and change in the procedural and substantive laws are not the essentials for 
achieving the noble goal of fair trail for all. It is a noble idea, which must be protected and preserved in 
the minds of the people who are responsible for delivering justice to the citizens. 
 


