
ARBITRATION: NOT LITIGATION* 

FALI S.NARIMAN" 

Fellow-students of law, ladies and gentlemen... I say fellow-students 

because we lawyers and judges are always students of law: my senior in 

Bombay Sir Jamshedji Kanga told us that whatever a lawyer's age, 

whatever his position at the Bar or on the Bench, he or she is always 

learning. A lawyer (he said) never stops learning. 

I am delighted to be here and I thank the Vice Chancellor Mr. Justice 
Mathur for inviting me. I have delivered speeches and lectures on many 
occasions but frankly this is the first time I have been invited to deliver 
an oration. I looked up the definition in the Shorter Oxford Dictionary -k 
defines an oration "as a speech given in connection with a particular 
occasion" - and the occasion is to honour the memory of Justice Bodh 
Raj Sawhny: a most fitting occasion, at which his distinguished son and 
■embers of his family are present. 

I feel privileged to follow in the foot steps of Chief Justice Anand, the 

Qiairman of the Bodh Raj Sawhny Memorial Trust who delivered the 

first oration. About Chief Justice Anand I must let you into a secret. 

fci the minority education institution cases in which I had appeared as 

kad Counsel, there were a spate of decisions of the Supreme Court of 

■adia - of Benches of five, seven and nine Judges - and I recall an 

occasion, when arguing on behalf of minority educational institutions 

when Justice Anand was on a Bench of eleven Judges presided over by 

Qucf Justice Punnchi. 

•"ken all the decisions were cited before the Bench, Justice Anand made 

Ac following pertinent point: 
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"Was it ever contemplated by theframers of our Constitution (he 

asked) that post-graduate education and specialty education should also 
fall within the provisions of Article 30? " 

I remember that when Justice Anand posed this question I was very 
angry, and I said that Article 30 covered all educational institutions and 
that since the St. Xavier's College Case - a case in which nine Judges had 
sat - secular education in colleges had been held to be governed by the 
discipline of Article 30. 

But to be very angry in Court is not necessarily to be right - about which 
there is the story of Lord Eldon. Lord Eldon spent twenty five years as 
Lord Chancellor of England. When he was a lawyer, as plain Mr. Scott, 
he argued a case in the Chancery Courts and lost, and thirty three years 
later the same case was cited to him, when now as Lord Eldon, he 
presided in the same Court of Chancery. He said that he remembered the 
case very well: 

"... and very angry I was with the decision; but I have lived long 
enough to find out that one may be very angry and very wrong!" I too 

recall that when I argued before Justice Anand, I was very angry and I 

now realise now that I was very wrong. 

All the complexity of our present problems about minority education that 

we are infested with could well have been avoided if we had argued and 

the Court in its final decision had simply said, as Justice Anand had then 

tentatively suggested, that the provisions of Article 30 were meant to 

give minority education institutions preference not only in religious but 

in secular education as well, and that all minorities upto college level 

were entitled to establish and maintain educational institutions of their 

choice; but that it had to stop there. To say that Article 30 also governed 

post-graduate and specialised studies, as was later held by Justice Kirpal 

who presided over another Bench of 11 Judges in November 2002, was, I 

now realise, a unmitigated disaster - for minorities. By insisting on 

Article 30 reaching out and encompassing post-graduate and speciality 

studies in medicine, engineering and the like, I believe it is the minorities 

that have lost out: and the true content and intent of Article 30 has got 

devalued only because we tried to reach out to what was not within our 

grasp. 

A word about this great city -1 have come to Jodhpur now after 40 years 
and I am delighted to be back here in the presence of law students and 

the faculty of the National Law University. 
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Before 1 went from Bombay to Delhi in 1972, I used to come here quite 

often. In those days there were no hotels - the only place to stop at was 

the Circuit House where, because of some rationing restrictions in 

Rajasthan, no food was ever served on Mondays. We had to buy it from 

Kwality's! When years later, accommodation was made available at the 

Umed Bhawan Palace, I used to stay there. Of course there was no 

National Law University then - as far as I recall though there was a law 

college. 

For me, Jodhpur is a delightful city where you can see camels on the 

streets during the day and hear the shrill call of peacocks at night. It was 

a peaceful city -1 hope it still is. 

I also recall one particular occasion when I was here to appear in the 

High Court way back in May 1964; news about Pandit Nehru's passing 

away was announced and there was a condolence meeting in the Court of 

Chief Justice D.S. Dave where Mr. C.L. Aggarwal, then a leading lawyer 

and President of the Bar Council addressed the Court. He is the only 

person I know who always spoke - whether in an obituary reference or 

when arguing in Court with his eyes completely closed. His 

distinguished son, Suresh Agarwal, was then a practising lawyer in the 

Supreme Court. Suresh later became a Judge of the High Court of 

Rajasthan and later came to be appointed a Judge of the Supreme Court. 

And he made a very good Judge indeed. 

So Rajasthan does have some memories for me. 

The subject of today's title was suggested by the Vice-Chancellor and 

when I asked him whether the students would be interested in this 

specialised subject he said that arbitration law was part of their 

curriculum. So I will speak to you - not about the law - which you 

already know - and are being taught - but about the practice and 

problems faced in this branch of law. 

Being familiar with the practice of arbitration for many years, I can 
confidently say that we now have a very good Arbitration Act of 1996 
which is based on the UNCITRAL Model Law of 1995. But it is we 
lawyers and Judges who have not so far exhibited an earnestness of 
properly implementing it. We have an excellent Constitution - the 
Constitution of India, 1950 - and yet we do not seem to know how to 
uorfc it - this is also the fate of this new \996 Act - excellent in conception 
but very poor in implementation and enforcement. 
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Let me speak first generally about International Arbitration. 

I must tell you that it is an irksome topic - especially after my good friend 
Jan Paulson - currently President of the London Court of International 
Arbitration (LCIA) - addressed the students of Mc Gill University, in 
Montreal, a few months ago at which he confidently asserted that - 
"International Arbitration is not Arbitration". He said that this was 
because in arbitration, that is, domestic arbitration, there was an 
alternative to Courts, but there was simply no alternative to international 
arbitration - because there was no - there is no - supranational Court. 

So, as Jan Paulson put it, in a transnational environment "International 
Arbitration is the only game ". 

Let me then tell you how this "game ", as Jan Paulson calls it, was played 
in India in the past, and how it has been played during these last twelve 
years. ° 

The game was "played" with much suspicion and much ill-feeling in the 

bad old days. 

In 1983 when I participated in the 60* anniversary celebration of the 

Court of Arbitration of the ICC, in Paris, my friend US Judge Howard 

Holtzmann stressed the idea of Judge and Arbitrator as being "partners in 
a system of International Justice ". But quick to respond - Judge Keba 

Mbaye from Senegal (Africa) contradicted him. Keba was then Judge of 

the International Court of Justice and its former President. 

He said, politely but firmly, that the notion that there was a system of 

international justice was not shared by countries in Africa, Asia and Latin 

America, who still saw arbitration as a foreign judicial institution 

imposed upon them: developing countries were rarely the venue of 

international arbitration and even more rarely, produced arbitrators. 

And he spoke of the hostility of African Courts to arbitrations by foreign 

tribunals, and I quote what he said, "fAJs everybody knows, arbitration is 

seldom freely agreed to by developing countries. It is often included in 
contracts of adhesion the signature of which is essential to the survival of 
these countries ". 

Well, till the early nineteen eighties, conditions in the Indian sub-
continent (in India, Pakistan and Bangladesh) were somewhat similar to 
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those described by Judge Keba Mbaye. International Arbitration was 

unpopular in India for the same reason, and also because in trans-national 

disputes in the nineteen sixties, nineteen seventies, and even in the 

nineteen eighties; Indian parties were not able to effectively defend 

claims brought against them in the ICC Court and in other foreign 

tribunals - due to India's then low reserves of foreign exchange. 

Remember - India went global, with its foreign exchange touching one 

billion dollars, only in the nineteen nineties. 

We also had another problem - an indigenous one. In India, the 
traditional attitude of Courts towards arbitration had been paternalistic -
almost school-masterly. This was fostered by our archaic law of 
arbitration - enacted at the beginning of the 2nd World War (the 1940 
Act). As for International Arbitration, there was a lurking suspicion as 
well, in many Indian minds, of a revival of foreign dominance. 

But, over the years, things have changed. 

I recall that at the Centennial Conference of the London Court of 

International Arbitration (LCIA) Jean-Louis Delvolve (a Court Member) 

presented a stirring piece titled "The Fundamental Right to Arbitration "\ 
his theme was that the time had come to proclaim arbitral freedom as a 

fundamental principle, to be constitutionally guaranteed by every State. 

And he gave a homely example to illustrate his point - 

"In the same way as no one is obliged to travel by train in a 
country where the State provides a public railway service if one has the 
benefit of a means of transport which is better adapted to one's needs 
(and even if the trains run on time!); so no one should be obliged to 

submit himself to even the most diligent of State Courts, should he and 
his adversary both consider that a private judge would be more 
appropriate to decide their disputes ". 

But modern States, both in the West and in the East, have shown a 

marked reluctance to universalise the concept of absolute arbitral 

freedom. Even a State that is a party to the New York Convention 

(hereinafter, NYC) - as India is - is permitted to exclude arbitral freedom 

in relation to legal relationships which its laws consider to be 'non-

commercial' (Article 1.3). And a New York Convention State may also 
refuse to recognise or enforce arbitral awards if, according to its 

1 THE LCIA CENTENARY CONFERENCE VOLUME, 141-151 at 145 (Martin Hunter, 
Arthur Marriott & V.V. Veeder eds., Martinus Nijhoff, 1995) 
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own law, the subject-matter of the dispute is not capable of settlement by 

arbitration, or where such recognition or enforcement is contrary to the 

individual State's own notions of public policy (Article V(2)). 

But, within the constraints imposed by the NYC, the UNCITRAL Model 
Law, 1985 has shown the way towards greater arbitral freedom, outside 
the established National Court Systems. 

Having ratified quite early the New York Convention of 1958, India's 
Parliament enacted the Foreign Awards Recognition and Enforcement 
Act, 1961. But it was only fifty years after independence and nearly sixty 
years after our old 1940 law of arbitration was in place, that India adopted 
the UNCITRAL Model Law of 1985. It did so along with twelve other 
States in Asia, of which five, including India, have expressly 
incorporated in their local laws provisions identical with Article 5 of the 
Model Law. 

This is Section 5 of our new Act of 1996. It limits Court intervention in 

domestic and international arbitration only in matters expressly provided 

for by the Model Law and not otherwise. It wasn't like that in India in the 

old days under our 1940 Act where Courts could interfere - and did 

frequently interfere with arbitration proceedings and with awards -

international and domestic - on the notion fostered by Judges - that it was 

the duty of Courts to keep arbitrators in place! 

I told you a moment ago that our new 1996 Act had followed the Model 

Law - well, not entirely - and I must tell you that whenever we have 

departed from the UNCITRAL Model Law we have lived to regret it. For 

instance on the number of arbitrators, Article 10 of the Model Law is 

clear and precise: Article 10(1) says that parties are free to determine the 

number of Arbitrators, and Article 10(2) provides that failing such 

determination the Arbitral Tribunal shall consist of a sole Arbitrator. 

But some official in the Law Ministry of the Government of India 

thought he would be clever and he added a proviso to Section 10(1) 

(Section 10(1) of our Act corresponds to Article 10(1) of the Model 

Law). This innovation which got passed in Parliament proved almost to 

be a Weapon of Mass Destruction! 

The added proviso to Section 10(1) read: "... provided that such number 
shall not be an even number"; this was of course done only in order 

clarify that we are departing from the old arbitral regime that prevailed 

under the 1940 Act, which was that of two arbitrators and an Umpire 
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appointed by them; the Umpire would render an award only when the 
two arbitrators disagreed. 

But when adding this proviso to Section 10(1) the "framers" of the 1996 

Act reckoned without the large number of arbitration agreements that had 

been already entered into before the commencement of the 1996 Act 

(that is, before 25th January, 1996.01.1996), where disputes under them 

would arise post January, 1996 and have to be adjudicated upon after that 

date. 

As you know - lawyers are trained to be quick to pick on loopholes in the 

law. So taking advantage of the proviso, one of our public sector 

enterprises - MMTC (Mines and Minerals Trading Corporation) 

contended before the Supreme Court of India2 that since the proviso 

prohibited reference to an "even number" of arbitrators, an arbitration 

agreement for appointment of only two arbitrators, as provided for under 

the old 1940 Act, was no longer valid post January, 1996; and such 

arbitration agreements could not be enforced under the new Act. The 

new Act, it was submitted, was therefore a dead letter for pre-1996 

arbitration agreements. 

Fortunately, for the growth of arbitration law in India the Supreme Court 

rejected this strictly textual interpretation of the proviso to Section 10(1). 

The Court said that an arbitration agreement entered into before 25th 

January, 1996, and providing for two arbitrators and an Umpire, should 

be read as making provision for reference to a panel of three arbitrators, 

that is two arbitrators and a Chairman,: which was not an "even 
number"; Section 10 therefore, continued to apply to pre-1996 arbitration 

agreements as well. This strained but purposive interpretation of Section 

10 by India's Supreme Court in the above mentioned case saved literally 

thousands of arbitration agreements entered into before 25th January, 

1996 - which were still in the pipeline - from being "shipwrecked". 

By deft judicial reasoning they were enabled to sail safely into the 

harbour of alternative dispute resolution provided for in our new law. 

This case highlights a'useful lesson to States who adopt the UNCITRAL 

Model Law, namely they must not tinker with the language of the 

Articles already adopted in the Model Law. 

For the last twelve years then, we in India have had a good arbitration 

: MMTC v. Sterlite Industries, 1996 (6) SCC 716 
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law in place - the Arbitration and Conciliation Act, 1996 and it governs 

both domestic and international commercial arbitrations. 

As to why a good law sometimes does not work in India is simply this -
because whilst Indian law favours dispute resolution by arbitration -
Indian sentiment (aided and abetted by the legal fraternity) simply abhors 
the finality attaching to arbitral awards! - whether domestic or foreign. A 
substantial volume of case-law in India bears testimony to the long and 
arduous struggle to be freed from binding arbitral decisions. The aim of 
almost every Indian party to an arbitration agreement, domestic or 
foreign, is: 

"Try to win if you can; if you cannot, do your best to see that the 
other side cannot enforce the award for as long as possible. " 

I am often asked whether a foreigner can rely upon the arbitral process 

when dealing with India, and my answer has always been in the form of a 

counter-question: "Tell me ", I ask the foreigner, "how long do you 
expect to live? " because there is in the Indian legal system, for all who 

use it, ample - sometimes excessive - due process: and you have to be 

patient and persevering. 

If a non-resident or a foreigner, lasts out long enough for the system to 

make judicial forays into the arbitral process, in which they are involved 

and when it finally concludes, also to pick holes in the award rendered as 

a result; if the foreign party survives the ultimate outcome, as General 

Electric Co. did, then my answer has always been positive: the foreigner 

can justifiably rely upon the arbitral process when dealing with India. 

There were three rounds of litigation through three Courts in Renusagar 

Power Co. Ltd. (the Indian company) v. General Electric Co. (the 

American Corporation) - and the judgments in each round are sub-titled 

for the sake of identifying the points decided in each round as: 

Renusagar-I (1985),3 Renusagar-II (1991)4 and Renusagar-III (1994)5 

(hereinafter, "Renusagar Power") - like World War I, World War II (and 

God forbid) World War III! 

The arbitral process in the General Electric case was first attempted to be 

thwarted by Renusagar from the middle of 1982 till 1987, unsuccessfully 
as it turned out, and then, when the arbitration ultimately proceeded to a 

3 Renusagar Power Co. Ltd. v. General Electric Company, (1984) 4 SCC 679 
4 General Electric Co. v. Renusagar Power Co., (1987) 4 SCC 137 
5 Renusagar Power Co. Ltd. v. General Electric Co., 1994 Supp (1) SCC 644 
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hearing in London, an attempt was made or rather, a series of attempts 

were made, to annul the London award in two separate proceedings in 

India and this five year period stretched from October 1988 to October 

1993: again unsuccessful for Renusagar as it turned out. General Electric 

had the staying quality of the Champion Litigator: it lasted out. And 

because of this quality General Electric was successful in the end. 

The judgment in that case was delivered in October 1993 by a Bench of 
three Judges of the Supreme Court, a Bench which included Justice 
Anand. It set a new and healthy trend. It established that Indian Law, 
enacted to implement India's accession to the New York Convention, 
1958, must be so interpreted as to uphold, and not invalidate, a "foreign 
award" governed by its provisions. Fortunately this trend has continued 
under our new Arbitration and Conciliation Act 1996 - though not 
without some hiccups. 

And the major hiccups have been two judgments of our Supreme Court -

one, in the case of Bhatia International v. Bulk Trading S.A.,6 

(hereinafter, "Bhatia International") decided by a Bench of three judges: 

which is perhaps understandable, though it is wrong, and a much later 

decision in the case known as- Venture Global Engineering v. Satyam 

Computer Services Ltd.,7 (hereinafter, "Venture Global") not at all 

understandable and also wholly wrong. 

In Venture Global, a Bench of two Judges feeling bound by the ratio, or 

principle, of the earlier decision of the Bench of three Judges, sought to 

apply it to a totally different situation, with results which I can only 

characterize as "disastrous". 

But we have to be respectful about decisions of our Highest Court. 

There is a charming story as to how lawyers, reared in the Anglo-Saxon 

system of jurisprudence, may legitimately criticise decisions of their 

Highest Court. It was Prof. Arthur Goodhart who showed the way. He 

was Editor of the prestigious Law Quarterly Review (LQR) for 50 years 

and he made some extremely critical comments about some of the 

judgments of the House of Lords. And the comments were not badly 

received only because whilst criticising, Goodhart also massaged the 

egos of Judges. Believe me, Judges - as a class - do have big egos! 

* BhatiS International v. Bulk Trading S. A., (2002) 4 SCC 105 

' Venture Global Engineering v. Satyam Computer Services Ltd., (2008) 4 SCC 190 
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Goodhart always prefaced his comments with placatory words. And he 

disclosed the secret only in his farewell speech when he retired as Editor 

of the LQR! This is what he said: 

"If you are doubtful whether the judicial reasoning is wholly 
unassailable you preface your comment with the words: 'but with 
respect'; 

If the judgment is obviously wrong you substitute: 'but with great 
respect'; 

And if it is one of those judgments which have to be seen to be 
believed the introductory formula is: 'but with the greatest respect'. " 
Applying the 'Goodhart formula' - the decision in Bhatia International 

deserves the prefatory remark: "But with respect... " However, Venture 

Global - can only be read "but with the greatest respect". 

The message to the Judges in the 1996 Act is crystal clear: they must 

construe our Act as enacted - Part I separately from Part II. The 

provisions of Part I are to be invoked in cases where the place of 

arbitration is in India and the provisions of Part II must be made 

applicable to foreign arbitration where the place of arbitration is outside 

India and to enforcement in India of foreign awards. In other words, 

Judges must stick to the letter of the law, and not bother too much about 

its so-called "spirit". 

It is good to recall what has been said about the spirit of laws:8 

"If practice be the whole the law student is taught, practice must 

also be the whole he will ever know. He (i.e. the student) must never 
aspire to form and seldom expect to comprehend any arguments drawn a 
priori from the spirit of the laws, and the natural foundations of justice. " 

Regrettably for lawyers and the litigating public alike it was relying on 

the so-called spirit of the 1996 Act, that in Bhatia International, relief 

was granted under Part I of the 1996 Act to holders of a Foreign Award -

though Part I was not applicable to foreign awards - it was done with the 

best of intentions, namely, to enable Indian Courts to order preservation 
of assets of the losing Indian party - but in doing so the decision in 

Bhatia International - made Part I of the Act stand on its head! 

8 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, 

Volume I, 32 (The Clarendon Press, Oxford, 1765-1769) 
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Later, instead of the Bench decision of three Judges in Bhatia 
International being confined strictly to the facts of that case, namely that 
holders of Foreign Awards were (perhaps) entitled to seek interim relief 
in Indian Courts under Part I (Section 9) so as to preserve and protect 
assets of the losing Indian party, a Bench of two Judges in Venture 
Global* considering itself to be bound by the ratio in Bhatia International, 
went to great lengths in assimilating the provisions of Part I with Part II -
an exercise well beyond the limits of judicial law-making. 

In Venture Global, a US Company with a Foreign Award against it made 
in London - an award in favour of an Indian party - failed in its attempts 
to resist execution in the USA. When it came to India and filed a suit in 
an Indian Court, all bur Courts, except the highest, rightly held it was not 
entitled to do so. But two Judges of the Supreme Court feeling bound by 
what they thought was the ratio in Bhatia International (a three Judge 
bench decision) permitted the suit that had been filed in India by the 
American party challenging the London Award (on New York 
Convention grounds) - to go on - even though Part I applies, under our 
1996 Act, only to arbitral awards made in India, not abroad. 

The decision in Venture Global is plainly erroneous. Hopefully it may be 

corrected by a larger Bench - because just a few days after the decision 

in Venture Global - in BALCO Industries vs. Kaiser-I-Hind (16-01-

2008) - (which is unreported) when the Bench decision in Venture 

Global was cited before a Bench of another two Judges of the Supreme 

Court, one of the Judges said quite forcefully that the decision in Bhatia 

International was, in his personal opinion not correct, but the other Judge 

demurred. In view of the disagreement this case will now be posted 

before a different Bench - hopefully a larger. Bench, but with what result 

it is difficult at the moment to predict! Because matters dealing with 

arbitration are not listed before any specialised Bench - it could come 

before any Bench - and its fate would depend on the luck (good or bad) 

of the draw! 

The lesson of Venture Global - whilst that decision lasts - is two-fold: 

first, you students must always familiarise yourselves with judgments of 

the Supreme Court that interpret the laws enacted by Parliament, 

including the 1996 Arbitration Act, and next, with the help of your 
Professors, assess and know what is the correct position in law. The 

lesson of Venture Global to draftsmen of arbitration agreements is 

always to include a specific provision in the arbitration agreement to the 

effect that Part I of the Act is specifically excluded in the event of a 
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dispute arising under the agreement. If one follows this simple tip, one 

will not be bothered with the decision in Venture Global, wrong as it is. 

Let me hasten to add - that to the host of uncomplimentary things I have 

so far said, there is a silver lining which one must know, namely, - there 

is no foreigner-bias in our legal system, nor amongst our Judges. 

The foreign party loses or wins as often as the local. In fact, statistics 
show that in the last fifty five years, amongst the important arbitration 
cases that ultimately reached the Supreme Court, foreign parties have 
succeeded over Indian parties in twenty out of the thirty two cases 
decided by India's highest Court. 

There are more problems. The 1996 Act makes provision for domestic 
arbitration in Part I, and for foreign arbitrations (and foreign awards) in 

Part II (Part II reproduces the provisions of the repealed Foreign Awards 

Recognition and Enforcement Act, 1961). On the basis of the 

UNCITRAL Model Law there are uniform criteria (or grounds) 

mentioned for the setting aside of domestic arbitral awards and for the 

non-enforcement of foreign arbitral awards. And this again has created 

difficulties for us. 

In the earliest discussion on the proposal to draft a Model Law on arbitral 

procedure, the UNCITRAL Commission had decided that the scope of 

the Model Law should be limited to international commercial arbitration. 

Several delegations voiced their concern that this limitation on the scope 

of the law meant that States would have one arbitration law for 

international arbitration and a different arbitration law for domestic 

arbitrations and that this dual structure "might create complexity". 

But I am afraid that the hunch of the UNCITRAL Commissioner was 

right - the working of the Indian Act of 1996 for the past twelve years 

has shown that "complexity" has been created not by having different 

arbitration laws for international and domestic arbitration, but by having 

a uniform arbitration law for both! This is particularly so because the 

"public-policy" ground - both in the case of domestic awards and foreign 

awards is worded in identical terms. That is, an award which is a 

domestic award may be set aside by a Court in India if it finds that the 

award "is in conflict with the public policy of India", and the 

enforcement of a foreign award may be refused if the Court finds that 

enforcement of the foreign award would be "contrary to the public policy 

of India". 

In India, now there are two parallel lines of decisions each on separate 



ARBITRATION: NOTLITIGATION \ 3 

tracks: 

1. In the first track are cases holding that in proceedings in India for 
recognition and enforcement of a foreign award, the parties are not 
entitled to impeach the award on merits; that the expression "public 
policy of India" in Section 48(2)(b) of our Act (which reproduces 
Article V of the New York Convention) must necessarily be 
construed as that term is interpreted in private international law, 
which means that a "foreign award" will not be recognised and 
enforced only if it is contrary to the fundamental policy of Indian 
law; or fundamental principles of justice or morality. This has been 
so held in Smita Conductors v. Euro Alloys Ltd.,9 - a Bench decision 
of two Judges of the Supreme Court following the decision of the 
three Judge Bench in the now celebrated case of Renusagar Power. 
In Renusagar Power , the Supreme Court said that in order to attract 
the bar of "public policy" the enforcement of the foreign award must 
involve something more than a mere violation of Indian law. 

2. But the public policy ground has been differently interpreted in the 
case of domestic awards. In a 2003 decision of the Supreme Court 
(by a Bench of 2 Judges) in Oil and Natural Gas Commission Ltd. v. 
Saw Pipes Ltd.,10(hereinafter, "Saw Pipes") - a case concerning a 
domestic award - the Court without adverting to the prior decisions 
interpreting the term "public policy" equated a mere "error of law 
apparent on the face of the award" with "public policy"11. It was held 
in Saw Pipes that an award contrary to substantive provisions of 
Indian law or which was against the terms of the contract as 
interpreted by the Court - in other words an award that was "patently 
illegal" - enabled the Court to set it aside under the "public policy" 
ground in Section 34 of the 1996 Act which dealt with domestic 
awards. 

Can the same words "public policy of India" used in different sections of 

the same Act bear different meanings? 

9 Smita Conductors v. Euro Alloys Ltd., 2001 (7) SCC 728 ;° Oil and Natural Gas 
Commission Ltd. v. Saw Pipes Ltd., 2003 (5) SCC 705 ' Since Courts in India are 
precedent-oriented and since under the Constitution the law declared by the Supreme 
Court of India is binding on all Courts in India; the decision in Saw Pipes has been 
followed in several decisions of High Courts arising out of domestic awards: (i) State of 
Jharkand v. Bharat Distillery, 2004 (1) Arb.L.R. 127 (Jharkand); (ii) Jagmohan Singh v. 
Satish Ashok, 2004 (1) Arb.L.R. 212 (Bombay); (iii) State of A.P. v. K. Krishnan Raju, 
2004 (1) Arb.L.R. 566 (Andhra Pradesh); (iv) Ram Kishan v. Freeway Marketing, 2004 
(2) Arb.L.R. 508 (Delhi); (v) Sterlite Industries v. Department of Telecom, 2006 (3) 
Arb.L.R. 24 (Delhi); (vi) ONGC v. Schlumberger Asia Services, 2006 (3) Arb.L.R. 610 
(Delhi). 
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I would submit they can, and in most legal systems, they do. 

Most legal systems consider that the scope of public policy must be more 
restricted in the sphere of foreign awards. The number of matters 
considered as falling under "public policy" in international cases is 
smaller than that in domestic ones and the distinction is justified by the 
differing purposes of domestic and international relations. Refusal to 
enforce a foreign award is only justified where the award contravenes 
principles which are considered in the host country as reflecting its 
fundamental principles12. 

I would submit that whilst it may be possible to take the view that in the 
case of a setting aside of a domestic award the public policy ground -
could perhaps be assimilated to a "patent illegality" (where the national 
Judge has concluded that it is contrary to "justice" or "fairness") - the 
same would not be true in the case of conditions for non-enforcement in 
India of a foreign award. And this is simply because enforcement of 
foreign arbitral awards is the principal justification of all international 
commercial arbitration and international conventions are directed to this 
end. 

The heart of the New York Convention, 1958 is the specification of 

limited grounds on which recognition and enforcement of an award may 

be refused. That the arbitrator has misinterpreted facts or law is not a 

defence to enforcement. The Court's scrutiny is strictly limited to 

ascertaining whether the award gives rise to a possible refusal of 

enforcement only on one of the narrow grounds mentioned in Article V, 

and the process of scrutiny cannot extend to an evaluation of the 

arbitrator's findings. 

But the overpowering influence of India's old domestic Arbitration Act 

of 1940 where errors of law on the face of the award enabled Courts to 

set them aside - has survived the repeal of the 1940 Act because India's 

Courts, like Courts in some developing countries, just cannot get used to 

the   idea  of forums  other than  established  Courts  finally  deciding 

12 FOUCHARD CAILLARD GOLDMAN, INTERNATIONAL COMMERCIAL 

ARBITRATION 996 (E. Gaillard & J. Savage cds., Kluwer, 1999) In fact in Renusagar 

Power, the Supreme Court said as much when speaking of New York Convention 

grounds for non-enforcement of foreign awards - "It is obvious that since (NYC and) the 

Act is calculated and designed to subserve the cause of facilitating international trade 

and promotion thereof by providing for speedy settlement of disputes arising in such trade 

through arbitration, any expression or phrase occurring therein should receive, 

consistent with its literal and grammatical sense, a liberal construction. " 
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commercial disputes! 

Many Judges in the NYC contracting States are mentally just not 

adjusted to the limited role of the Court before which a foreign award is 

brought for recognition and enforcement. Some Judges simply will not 

accept that an award which the Court believes to have produced an unjust 

result should be enforced. And accordingly, when perusing foreign 

awards and the limited grounds available under the New York 

Convention for their enforcement, Judges have been known to import 

their own individual beliefs about the "justice of the case", and then to 

try and fit their predilections into the public policy ground, contrary to 

the avowed intent and purpose of Article (V)(2)(b) of the Convention. I 

remember that at a Conference of the International Council for 

Commercial Arbitration held in Seoul (South Korea) in the year 1996, 

Prof. Whitmore Gray an American lawyer mentioned a case he had 

witnessed on a visit to Thailand. A young Thai lawyer was seeking 

enforcement of a foreign award in a Court in Thailand, which was a State 

party to the NY Convention. 

The Thai Judge said to the lawyer that it was his legal duty to satisfy 

himself about the substantive fairness of the award. The lawyer was a 

smart fellow - he decided on his feet that any attempt to "educate" the 

Judge at this time about the Court's limited role under the New York 

Convention would prejudice his client's chances of enforcement. So he 

deliberately (albeit reluctantly), went through the process of proving the 

award's substantive fairness. And fortunately for his client, he succeeded. 

I had a similar experience in the early 1990s in the Oil and Natural Gas 

Commission of India v. The Western Company of North America, ' 

when it was being argued in 1990 before a Division Bench of the 

Bombay High Court. I had to persuade the Judges that the award (in that 

case an award made in London) was not "perverse" (which the Judges at 

first said it was). Such persuasion is wholly unnecessary; and is contrary 

to the plain language and spirit of the Convention. 

But International Arbitration, like reputation, rests on public confidence, 

and the principal member of the public whose confidence is essential to 
sustain a foreign award is the local Judge of the Court of enforcement. 
Sty friend Dr. Ceroid Hermann, former Secretary General of L'SCITRAL, 
once described this as the 'hi-fi factor' in International Commercial 
Arbitration. And another friend Neil Kaplan, the man who 

AIR 1990 Bom 276. 
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as judge in Hong Kong put arbitration law on the right track, has said 

that it was perhaps quite unfair to expect Judges overnight to attach 
much significance to (what he described as) "a piece of paper signed by 

an arbitrator however eminent in some far away part of the world". 

But the talk given by Neil Kaplan was many many years ago. It is now 
time that Judges all around the world, including India, realise that after 
ratification of the New York Convention much more weight and effect 
must be given to what Neil Kaplan had once described as that "piece of 
paper signed by an arbitrator in some far away part of the world". One 
day our Supreme Court will. The signs are propitious. 

Because in a judgment handed down in McDermott International Inc v. 
Burn Standard Co. Ltd.,14 (hereinafter, "McDermott International") - a 
Bench of two Justices has said that the 1996 Act had made provision for 

the supervisory role of Courts for the review of arbitral awards only to 
test the validity of awards on the touchstone of the limited grounds 
mentioned in the enactment, and the Court was no longer enabled to 
correct errors of arbitrators whether of law or fact. The decision in 
McDermott International also said that the Bench decision in Saw Pipes 
regarding the scope of public policy may have to be reconsidered by a 
larger Bench, an event that has regrettably so far not taken place. 

McDermott International was not a case concerning a purely domestic 
arbitration ~ it was an international commercial arbitration but under 
Part I - where one of the parties was foreign - with the place of 
arbitration in India; hence governed by the provisions of Section 34 (in 
Part I) and not Section 48 (in Part II). Incidentally, in the McDermott 
International case the award of the arbitrator was of a retired Chief 
Justice of India (CJ Pathak) and it was upheld by the Court. 

So at the moment, the position about international arbitration in India is a 

bit like the position of old Justice Oliver Wendell Holmes, a judge much 

respected in India. 

When Justice Holmes was ninety and still working, there were stories 

about him going-the-rounds in Washington. One of them was about his 

travels by train - when on one occasion the conductor asked him for his 

ticket, and the Judge, fumbling through his pockets, could not find it. 
Suddenly recognising the distinguished jurist, the conductor said: 

"That's alright Justice Holmes. We are very pleased to have you 
riding on our train. If you find your ticket send it in to the Rail Road 

14 McDermott International Inc v. Burn Standard Co. Ltd., 2006 (11) SCC 181 
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Office. " 

Irritated by the patronising courtesy, the Judge responded saying "Young 
man, the question is not, where is my ticket? The question is: where is it I 
am going". 

The question as to where is it that we are going on enforcement of New 

York Convention awards, I hope to be able to report - not now but in the 

not too distant future - that we are going in the right direction. But I 

cannot truthfully say so today. 

As to the exhortation in the title of this oration - "Arbitration: Not 
Litigation" - it is legitimate because litigation in India is too time 
consuming. 

Think about it - in most activities, the possibility of occasional error is 

admitted and even guarded against. But litigation is the only activity in 

which the chances of error are admitted to be so high that an elaborate 

machinery has been provided for the correction of error; not a single 

error but a succession of errors. "In other trades, wrong is regarded as a 
miatter of regret, but in the law it is regarded as a matter of course ".'5 

Provision for one appeal may be considered a reasonable precaution, but 

two appeals suggests panic, three despair and four suggests complete 

lack of confidence in the judiciary. In litigation, in our anxiety to do 

justice we deny justice by delaying it. 

Sir Alan Herbert (A.P. Herbert) who has written a charming series of 

imaginary cases under the title "Uncommon Law" compares in his 

autobiography, "Independent Member" the legal profession with the 

medical: 

"Our surprise would be great if after removal of our appendix b\ 
a local surgeon we were taken before a District Town Surgeon who 
tyrJered our appendix to be replaced, and our surprise would give place 

*> stupefaction if we were then referred to a distinguished surgeon in the 
Slate capital who would ask that our appendix should be extracted again, 
jrtd finally if a Board of distinguished surgeons in London ordered the 
jppendix to be replaced, we would be happy that we were still alive! Yet 
utch a succession of operations is what our law provides in our 
jdministration of justice ". 

\ P Herbert - Independent Member. 
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So too in India. 

Ultimately then, is arbitration preferable to litigation? Well, sometimes, 

but not always. It all depends. A judge can ruin a good case by a bad 

judgment and so can an arbitrator. But then in our existing Court system 

- especially our three-tier Court system, the error of the trial Judge can be 

commented on and reversed by the Appellate Courts - right upto the 

highest Court. But in arbitration the arbitrator's award is final. 

Arbitrators (like Judges) do make mistakes - under intense public 
scrutiny it now appears that they make even more mistakes than before -
in the perception of users and of commentators. 

An arbitral award is only as good as the tribunal that makes it. Greater 

expertise is now expected - nay, demanded - of Arbitrators. As with 

cricket umpires, life is getting more and more difficult for arbitrators, 

their decisions are not only in the public domain, they are published, 

talked about and criticised. The mistakes of cricket umpires are now 

exposed to the cruel gaze of millions of television viewers - with the help 

of an advanced digital computer system known as Hawkeye (a system 

based on technology used in brain surgery), a system which claims 

definitively to answer the question: "Would the ball have hit the wickets 

if it had missed the batsman's pads? " 

In the next decade or so - I predict we will have the same sort of 

technological benchmark with reference to which the decisions of 

arbitrators will be tested for their rationality and justness! And it is only 

with the very highest standards of efficiency and probity that arbitrators 

will be able to meet the aspirations of users of arbitration. It is only then 

that we will be able to confidently say - "Arbitrate - Don't Litigate." 
There are now an increasing number of arbitrators from different 

countries around the world helping to build Third World confidence in 

International Arbitration. As for the quality of such arbitrators there is a 

view - not very popular - propounded by my esteemed friend Jan 

Paulsson. It is not popular only because it is elitist. He once spoke on 

"Ethics and Elitism in Arbitration " and it was not at all well received. 

He said to his audience (and he was booed for saying it) that it was a 

mistake to think that it was a good thing for the international arbitral 

process if the greatest number of persons possible had the opportunity to 

act as Arbitrators; and he ventured to suggest that given the high stakes 

and great sensitivities involved in international arbitration, there was a 

good case for supporting the emergence and recognition of an elite corps 
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of international arbitrators in the arbitral world, and also an elite corps of 

national arbitrators. Individual reputation, in this field, he went on to add, 

grows by slow accreti6n of evidence of independence and fair 

mindedness - the building of a reputation is a lengthy process which 

offers no assurance of success, but it creates a depth of confidence which 

can never be achieved by self-serving declarations of independence and 

impartiality. 

As to the future of arbitration, I believe it is reasonably bright, perhaps 

only because the future of litigation is not. An English Judge, who 

wished to remain anonymous, famously said: "Litigation is an activity 
that has not markedly contributed to the happiness of mankind. " If 
Arbitration is not to suffer the same fate, I would suggest that Judges in 

national Courts raise their sights, and adopt a transnational outlook, 

remembering always the true consensual nature of all arbitrations -

domestic and international. I would also suggest that Arbitrators -

especially international arbitrators - adjust their sights as well, with 

robust reasoning and a clearer articulation of the decision made. A good 

arbitrator is one who writes acceptable reasons for stated conclusions -

reasons that satisfy the loser, as well as the winner. And the test of a 

good arbitration is where the party which loses genuinely thinks that the 

proceedings have been fair. 

Remember, this is the land where the Buddha was born. It was the 

Buddha who prescribed with prescient wisdom, five principles that must 

be observed by a wise ruler when resolving disputes amongst his 

subjects, and this how they have been recorded in a book on the -

Teaching of Buddhish"16: 

"fFJirst, examine the truthfulness of the facts presented; second, ascertain 

that they fall within jurisdiction; third, enter into the mind of the parties to 

the dispute so that the judgment to be rendered be a just one; 

fourth, pronounce the verdict with kindness, not harshness; and 
fifth, judge with sympathy. " 

Arbitrators whether they hail from the East or from the West - whether 

their cultural background is from the First World or the Third World -

they cannot possibly go wrong if they follow these five simple principles 

laid down more than two thousand years ago. 

* Published by Buddhist Promotions Foundations (Bukhyo Dendo Kyaokai) 3-14, Shiba, 

* Chome Minato-ku, Tokyo, Japan. 
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There is much prosperity in present day international (and domestic) 

arbitration - not only in India but also in other parts of the world. But you 
must also know that a large part of this prosperity is shared only amongst 
lawyers and amongst those who run arbitration centres and conduct 
arbitration cases! It is somewhat doubtful whether users of international 
arbitration are really getting their money's worth! 

So what is the way forward? 

There is a growing body of opinion which believes, that international 
arbitration, even well-conducted arbitration with competent arbitrators is 
not necessarily the most successful way of deciding certain international 
commercial disputes. Other ways have to be explored. And that is why 
we see words like "conciliation" and "mediation" creeping into trans-
national business contracts. Skilled mediators are now able to achieve 
results satisfactory to both parties in many cases which are beyond the 
power of lawyers and Courts to achieve. 

Last October, I was invited to a conference of the Global Indian Diaspora 

at Singapore and the topic was "Arbitration and Business Dispute 
Resolution - the Way Forward". In the materials provided by the 

organisers of this conference, mention was made about suits, just then 

filed, in courts in Singapore between Singapore Airlines and British 

Airways. British Airways alleged a patent infringement of their first class 

sleeper beds which was reported under the fetching title "Let Sleeping 
Beds Lie " and frankly, it was the sexy title that attracted my attention! 

But there was more to it than the title. The interesting bit of information 

offered to us was that the suits were mediated for just over two days and 

an amicable compromise was reached. Each Airline issued identical 

press statements to the effect that they would look forward to continuing 

competition through their products and services, rather than through law 

courts and arbitration. 

That is the way sensible corporations must resolve business disputes. 

Unfortunately that is not the way they generally resolve them in India. 

There is an entirely new Chapter in our 1996 Act - on "Conciliation" -

which is rarely used. It can and should be more frequently used. 

I did want to speak to you a bit longer on some other aspects of the 1996 

Act. But my time is up. 

Before I am passed slips of paper by the Chairman with ominous 

remarks, let me console myself with the words of India's great national 
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poet Rabindranath Tagore. In one of his epic poems he writes: 

"The butterfly has not months but moments to live, and yet it has 

time enough ". 

Like the butterfly in the poem, I have had time enough. Thank you all. 


