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1. INTRODUCTION 

Drug use and drug control in Germany are viewed theoretically as 

complementary components of a complex social and historical 

process recognizing extensive interdisciplinary interaction aimed at 

integrating sociology, sociology of law, political science, and 

social psychology. The German drug control system is viewed as a 

byproduct of these different disciplines. The evolution of pertinent 

drug laws and their implementation is discussed in the instant 

paper. Recent developments are viewed as taking place in a series 

of stages based on three malleable paradigms: the criminalization 

paradigm, the medicalization paradigm and the acceptance 

paradigm. Over a period, there seems to have been a slow 

transition from the first to the last, implying that elements of all the 

three approaches have been integrated into various policies and 

strategies that differ between states and regions of the German 

Federal State, as well as between different levels of drug policy and 

drug care. 

2. OUTLINE OF THE GERMAN DRUG LAWS AND DRUG CONTROL 

SYSTEM 

Criminal law statutes within the German Betdubungsmittelgesetz 

(Narcotics Law, which is abbreviated as: BtMG, stands as an 

administrative statute law) provide for punishment of up to five 

Professor of Criminal Law and Criminology, Department of Law, University of 
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years of imprisonment for any drug consumption-oriented behavior 

such as buying, possessing, or selling controlled substances. Drug 

consumption per se is not punishable, as it is considered to be part 

of the German constitutional right to harm oneself. Any supply 

related or trafficking behavior involving drugs is punishable by up 

to ten or fifteen years of imprisonment. According to general 

criminal law principles, the degree of punishment must be 

commensurate with the 'dangerousness' of the act and the "gravity 

of guilt'. 

The overriding principles of German drug policy are that supply 

reduction efforts should focus on strict law enforcement and harsh 

punishment for offenders, while demand reduction strategies shall 

encourage 'therapy instead of punishment' wherever possible. 

Specific 'deserved' punishments are provided for by sees. 29 - 30c 

BtMG - these are determined on the basis of the danger for the 

legal interest protected by criminal law, intensity of unlawfulness 

of the act and the degree of guilt of the perpetrator. A set of 

consequential questions that obliviously emerge are: what 

constitutes 'danger for the legal interest', 'unlawfulness' and the 

'amount of guilt', how are they measured? An 'essence' of the 

German criminal law is: a human act can only be criminalized if it 

violates so-called 'legal interests'. Drug use is considered harmful 

to individual and public health. It disturbs family life. It may 

generally lead to organized crime. Consumption as such is not 

generally punished, as 'harming oneself is not considered a 

"wrong'. But obtaining and possessing drugs is considered a 

wrongful act as it endangers others as it may 'pass on' to others and 

thereby boost illicit markets. These principles concur or even 

contradict with the basic human right of protection of individual 

health, including the right to seek proper treatment. If a drug 

delinquent is considered to be guilty and at the same time addicted 

and/or mentally disturbed he may be compelled to undergo a 

"forced treatment'.1 Over time, four models of coerced or 

mandatory drug treatment for persons labeled 'addicted or 'drug 

In the course of criminal procedure, addiction is usually diagnosed by an 

expert, a medical practioner or a psycho-therapist having diagnosed the 

perpetrator beforehand. — 
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dependent' have gradually emerged in the German law. The first of 

these is the commitment to intramural addiction-treatment in 

closed psychiatric hospitals. The second model calls for a treatment 

order to be carried out in conjunction with probation or parole. The 

third mandates treatment within penal institutions. Finally, the 

fourth calls for the deferral of criminal indictment or punishment in 

favor of drug treatment. The application of any of these modes 

obviously depends on a variety of factors. 

Despite appearances, in practice this formal legal program leads to 

the conclusion that for many drug-users, the actual outcome is 

punishment plus coerced therapy. It is now clear that treatment 

compliance may be compelled through the threat or actual 

suffering of punishment.2 Coercion is now acceptable and is 

considered necessary to initiate a long-term process that, in the 

long run, may develop a relationship of trust. However, the 

positive potential of such a treatment depends on the non-

repressive and relationship-oriented quality of the treatment itself. 

Charging treatment personnel with performing the dual function of 

treatment and control increases the possibility of treatment failure. 

This is especially true when the traditional psychiatric perspective 

prevails that therapists must violate their clients' trust and 

communicate the contents of their therapeutic relationship to the 

law enforcement agencies. This 'paternalistic' principle conflicts 

with the modern psychotherapeutic approach of confidentiality. In 

many cases of coerced treatment, inmate 'patients' are quite 

compliant. This behavior is usually valued as an indicator of 

successful treatment outcome, although, in reality, it may represent 

a rather preliminary adaptation to the situation having no real 

behavioral post-release implications.3 Research has also shown that 

the more courts allow for out-patient maintenance treatment of 

Heroin addicted perpetrators, the lower the number of subsequent 

drug-related deaths after prison release due to immediate relapse 

Korner, H. H., Kommentar zum Betdubungsmitte/gesetz, Sect. 35 No. 19 (Beck 

Publ, Munchen, 5th edn., 2001). 

Bollinger, L., Therapy instead of Punishment for Drug Users - Germany as a 

Model? 8 European Addiction Research 282 (2002). 
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and dosage mistakes after 'cold' withdrawal in prison. It, however, 

raises an issue of ethics and the highest constitutional principle; the 

principle of commensurateness i.e. justifiability of the extent of the 

coercive means for the drug rehabilitation. The principle of 

commensurateness requires that law and state measure must be in 

consonance with the purpose and aim of the rehabilitation as well 

as to the danger and guilt. In the cases of severe crimes like murder 

and rape, coerced treatment may well be legitimate. 

3. HISTORICAL PERSPECTIVE 

After the curative or palliative potentials of substances like opium, 

coca, and cannabis had been discovered by the pharmacological 

sciences - fostered of course by profit incentives - it was only in 

the second half of the 19th century that resistance began to 

untrammeled access under the label 'public health' concerns.5 

China wanted to reduce domestic opium use, but the British fought 

two wars with them to assure the continuance of the lucrative 

opium trade. On the British side, these actions were also supported 

by latent motives that had nothing to do with the danger of drugs as 

such: namely global political power interests. Thus, even at this 

early stage, drugs were being used as a vehicle to achieve ulterior 

motives - only in an inverse way. And the current historical 

interpretation is that China, fighting the Opium War, tried to save 

her population from opium addiction. The US fight against opium, 

in turn, at least initially, had much to do with the alleged problem 

posed by Chinese immigrants after the end of railroad construction 

where their labor had been extensively exploited. 

The German pharmaceutical company, Bayer, invented Heroin and 

then began marketing it in 1898. The producer trivialized 

"Unwanted   side-effects'   in  order  to   boost   sales.   Following 

See,    Legge,    Ingeborg,    Einfluss   des   Methadonprogramms    auf   die 

Delinquenzentwicklung polizeibekannter (2000), and Legge, Ingeborg, Sozialer 

and medizinischer Hintergrund des Drogentodes. Landeskriminalamt (Hamburg, 

1992). * For the historical account see Koerner H. H., op. cit. vor § 1. 
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Germany's defeat in the World War I the nation was forced by the 

1919 Versailles Treaty (Art. 295 Sect.l) to accept the Hague 

Convention of 1912 and to pass its first Opium Law in 1920. One 

of the reasons Germany had resisted the Hague Convention (which 

Germany did not participate in due to having lost the war) was the 

vast need for medical opium to treat war mutilations. It also seems 

there is a little doubt that very sober economic motives, in contrast 

to the claimed priority of public health considerations, played a 

major role in the Allies' decision to undermine the dominance Of 

the German pharmaceutical industries on the world market. 

However, due to a loophole that existed in the German Opium Law 

of 1920, the pharmaceutical industry was able to keep producing 

Heroin. Between 1925 and 1930, they produced 30 tons of Heroins, 

only 10 of which were needed for legitimate medicinal 

applications. The remainder was apparently diverted into the world 

black market. 

Even though cocaine and Heroin consumption was tolerated among 

the leading ranks of the Nazi regime, drug use suppression was 

energetically pursued during the Third Reich. It can be shown that 

the postulated danger for the ' Volkskorper,(> also served the 

purpose of more perfectly controlling the population: multiple 

mechanisms for monitoring drug use in the population were 

established by changes of the Opium law in 1933 and 1934, e.g. 

registries of drug addicts, job dismissal, loss of rights, forced 

intramural treatment etc. Ironically this is one of the relatively few 

laws that remained in force after the end of the Nazi regime in 

1945. 

The 'modernization' of the German drug law then took place under 

the auspices of the UN Single Convention. In 1971, responding to 

what was represented in both politics and the media as a 'drug 

wave'; the 'Narcotics Law' replaced the old 'Opium Law'. Since 

then, law has undergone many minor changes and two major 

reforms.   First, in 1981 adding sections 35-38 to the Narcotics 

6 Volkskorper, literally means 'body of the people', is a specific Nazi term of the 

Nazi period signifying the ideology of all the people forming one coherent and 

harmonious organism, thus, demanding utmost conformity. 
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Law. providing for deferring punishment of a criminal addict if 

drug therapy takes place, initiated the so-called "principle of 

therapy instead of punishment*. Secondly, in 1992 the perception 

of a growing problem with 'organized crime' led to a toughening of 

the punishment for related acts.7 Germany has never had any 

legislative scrutiny or evaluation of its drug laws, although this is 

prescribed in the constitution. Thus, when the Opium-Law was 

first passed in 1920, after the Nazi-Regime, or in the passing of the 

so-called 'modern' Narcotics Law in 1971, there were no 

legitimizations by expert hearings, government commission reports 

or any formal bodies concerning compelling reasons for initiating 

drug laws. The phrase 'drugs and their epidemic spread pose 

dangers for public health and society' exemplifies the social 

construction of a factual constraint, posing an unquestioning 

necessity that continues to suffice as the legitimization for these 

repressive laws. In other important areas of criminal law making, 

the legislature was much more scrupulous: in these cases, many 

extensive expert hearings were held and serious deliberations about 

the constitutional proportionality principle took place, such as in 

the areas of international weapons trade or sexual offences. 

Interestingly, the same scrupulous examination never occurred 

with regard to drugs. 

4.  RISKS AND THE DEVELOPMENT OF HARM  REDUCTION: 

THEORETICAL REFLECTIONS 

In Germany and other EU Member-States a complex mix of 

developments, especially harm reduction policies, have resulted in 

a trend against the dominant US model of prohibitionist drug 

control. However, movement is, as perceived and interpreted by 

For example, Sect. 30 a BtMG with an increased punishment frame of at least 5 

and up to 15 years for the trafficking in the context of organized crime, for 

selling drugs to minors and for trafficking with significant amounts of drugs 

(nicht geringe Menge), usually determined by the highest court defining 

threshold amounts of active ingredient. For instance, 7.5 g of THC or, 5 g of 

cocaine or 1.5 g of pure Heroin have been normatively defined as threshold to a 

significant amount. 
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European social and political science experts, being strongly 

counteracted not only by UN agencies, US foreign policy officials 

and international DEA activities, but also from within the EU 

Member-States. What makes some European politicians and law 

enforcers to profess, silently or openly, for the US approach is the 

increasing interest in securing the 'European Fortress' against 

terrorism, unwanted labour migration and political asylum seekers. 

In a system relying strongly on populist rhetoric, the drug scare 

continues to serve as an excellent pretext and vehicle for enacting 

tough legislation. 

There are, ideally speaking, three distinct drug policy paradigms: 

1. the criminalization concept of eliminating drug use through the 

deterring and educating functions of punishment; 

2. the medicalization model of prescribing certain psychotropic 

substances to those who are defined to suffer from an addictive 

disease; and 

3. What in Germany is called the acceptance paradigm, leaving 

the decision to consume potentially dangerous substances to the 

self-responsible user and limiting regulation to drug prevention 

and education, consumer protection and health measures, 

During the last two decades, viewing the increasingly undeniable 

failure of the 'War on Drugs' approach, there has been a distinct 

process of erosion of the formerly embraced abstinence paradigm 

and an evolutionary movement in drug policy in Germany towards 

the acceptance paradigm. This trend began with growing scientific 

insight into some of the myths embedded in the old drug policy, 

and it continued with an increasing awareness in the professional 

fields, especially among drug workers, medical & 

psychotherapeutic practitioners, police and judges, and the media 

and the public. There was more and more insight that there cannot 

s   Pompidou   Group,   Connecting  Research,   Policy  and Practice:   Lessons 

Learned. Challenges Ahead (Strasbourg, 2004). 
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be a drug-free society, that recreational and hedonistic drug 

consumption has to be accepted to some degree, that it is possible 

to discriminate between non-harmful drug use - depending on drug 

dosage and use pattern - and risky use, and that drug repression 

causes more harms than drugs do. 

Based on these events, we can predict that this social change toward a 

liberal and modern conception of drug use will be a part of 

constitutional freedom rights in a multi-cultural global society. This 

will amount to 'normalization' in the sense of dealing with this 

problem as practically as we do with other social problems in the 

areas of consumer protection and public health. For example, we can 

abolish exclusive and rigid criminal law drug control and replace it 

with a sober, rational system of production, distribution and 

prescription control, based on evidence rather than misconceptions 

and myths. This would mean that analysis of positive and negative 

potentials of every single drug would have to entail a specific way to 

regulate it. Eventually there will probably be an amalgamation of the 

three paradigms, with changing weights between its different 

components. It seems likely that the | acceptance paradigm will gain 

ground on the other two, as in the | long run it will prove to enable 

more rational, pragmatic, specific and efficient solutions. The 

criminalization paradigm will probably dwindle to the status of a 

normal residue of securing administrative law regulations, typical for 

German administrative law. But, given the existing conservatism and 

resistance in society, the functionality for social control purposes 

beyond the drug problem, as mentioned above, this process will take a 

long time. 

For the time being, some nucli of the acceptance paradigm and an 

intermediary level of policy development can be empirically 

observed: Possession of drugs for personal use has been de-

penalized, syringe exchange and other practices formerly 

considered as accessory to harmful drug use, for example, the 

installation of consumption rooms for Heroin and crack, have been 

de-criminalized. The latter, plus the recently introduced and 

scientifically accompanied Heroin dispensing project may at the 
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same time be seen as a manifestation of the medicalization 

paradigm. 

However, these 'new' control strategies seem ambivalent. Instead 

of employing an evidently inefficient and counter-productive 

method of deterrence and incapacitation by criminal law, the 

political strategy resorts to 'soft' control strategies, while officially 

retaining the goal of a drug-free society. There is a common 

element in forcing drug users to get treatment or prescriptions, in 

tightly controlled Heroin dispensing programs or licenses for 

consumption rooms, in drug testing programs and in the now 

compulsory DNA analysis for sexual delinquents. What we mean 

is that all these 'soft' control measures constitute an intrusion into 

the most private psychological, physical and biological sphere of 

the person. This strategy has, much more that just deterrence or 

imprisonment, extended social control into the core of personal 

privacy which in the German constitutional law is considered 

intangible. When medical or psychological diagnosis legitimizes 

such intervention measures, the unintended outcome could be an 

extension of disease definitions into patterns of drug use that could 

very well be defined as non-pathological. This in turn would result 

in 'control net widening' and a further loss in civil liberties. 

Recent developments in the harm reduction and acceptance 

direction in Germany have been supported by several convergent 

aspects of social change: 

Firstly, both the development of scientific and professional 

standards etc. and of legal restraints have been brought to bear on 

the 'three powers'- public administration, the legislature, and the 

justice system- to 'secure quality', to monitor, evaluate and modify 

measures based on evidence. Even though the response to this 

fundamental criticism of bureaucracy is partly undermined by 

hidden agendas, it still has some effect. 

9 Polak, F., Thinking about drug Law Refomi: Some Political Dynamics of 

Medicalization. XXVIII(l) Fordham Urban Law Journal 351-361 (2000). 
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Secondly, there has been a strong move in the scientific world 

leading to emancipation from the strictures of traditional 

disciplinary lines and from the artificial separation of "basic" and 

"applied" sciences, and toward the implementation of more modern 

methodological thinking. In this way, the classic concept oi~ 

"faculties* has been reintegrated in favor of increasing 

interdisciplinary and even trans-disciplinary thinking, in the sense 

o[~ developing specific methodologies that are closely adapted to 

the research subject. This change may be called a paradigm shift. 

Referring to our subject here, it includes novel links between 

natural sciences and humanities, for example, between bio-

neurological and bio-chemical approaches in drug research and 

psychological approaches to cognition, motivation and the 

pertinent conscious and subconscious processes. 

Thirdly, there is an increasing general need for the state to 

economize on the basis of sober cost-benefit analysis and scientific 

insight - again trends that are counteracted by bureaucracy. 

Especially in the social welfare system in general and in the drug 

aid in particular funding is being cut down tremendously. On the 

other hand this opens more conceptual freedom for NGOs in the 

drug field to implement harm reduction strategies. 

Fourthly, an increase in the political self-assurance and autonomy 

of German interior and foreign policies can be observed. One facet 

of this is an increasing tendency to interpret the underlying US 

j dominance of global drug control as a continuous activity of 

political   control   and   exertion   of power,   not   only   in   those 

| hemispheres defined as being vital to US security, but even among 

Furopean allies. Paradoxically, this development could contribute 

to a closing of ranks between the often-dissenting EU Member-

States, and to an increasing commitment to political autonomy 

■with respect to the USA. 

Fifthly, another "stream" of development can be seen in the 

increased acceptance of scientific insights. Even the damning 

conclusion that most drug trafficking problems are really problems 

of drug policy is no longer taboo. Today, scientifically based 
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information has increasingly entered the political focus. Ironicall; 

the public health discourse has given the debate a new twis 

confluent with concerns related to economic efficiency and qualil 

management. Advances in general drug research, and especially i 

evaluation research assessing harm reduction measures, have bee 

increasingly implemented, and the success of these , for exampl* 

reduction of deaths and more availability for therapy, have bee 

scientifically proven.10 

Sixthly, economically founded globalization as a comple 

dialectical process seems to also be contributing to this evolutior 

On the one hand this process imposes a homogenization o 

lifestyles and normative systems along with standards establishei 

initially in the western world, thus fostering western hegemony an< 

control mechanisms. On the other hand, the globalization proces 

has eliminated the traditional delineation of culturally integrate* 

[or nonintegrated] drugs: drug use patterns which were formed; 

limited to certain cultures or hemispheres are now being exporte( 

and generalized, e.g. Quat in Germany. For the time being, a sharec 

understanding of drug policy all over Europe is a four-fok 

approach of the following: 

1. Primary prevention:  teaching  about drugs  in  schools 

strengthening of protective factors etc. 

2. Secondary prevention: criminal law deterrence exerted or 

the supply side. 

3. Harm reduction: acceptance, aid, and social reintegration 

measures for users. 

4. Tertiary prevention: treatment for addicted users. 

The relevant difference with the US system is that the main 

emphasis  rests  on  the  non-ciminalizing  approaches  and  that 

10     Weihmann,     Robert,     Rauschmittelkriminalitat     -     Eine     kritische 

Bestandsaufnahme. Kriminalistik. May 2003, No.5:266-269. 



DRUG POLICY AND DRUG LA W 65 

obtaining and possessing drugs for personal use must not be 
punished. 

5. CHANGES IN DRUG LAWS AND DRUG LAW IMPLEMENTATION 

A recent survey of drug laws and drug law implementation in the 
sixteen EU Member States11 as well as a study commissioned by 
the EU in 1998 reveal an increasing momentum toward de-
criminalization in Europe. In these efforts, three models are being 
employed: (1) formal procedural law decriminalization ("nolle 
prosequi', etc.), (2) de facto and informal practices of not enforcing 
the law, and (3) substantive law decriminalization. Each of these is 
briefly described below. 

5.1 Informal Decriminalization Practices 

Almost all EU Member-States have utilized informal practices to 
diminish punishment for obtaining and possessing small amounts 
of illicit drugs. This type of decriminalization is restricted to 
certain drugs and certain situations and- with the exception of the 
Netherlands- is never practiced systematically or regularly. In 
Germany one can observe that in consequence of a procedural de-
criminalization of obtaining, producing, and possessing small 
amounts for personal use, the police have increasingly abstained 
from proactive enforcement and even from reactively responding to 
such incidents. This is especially true of cannabis and ecstasy 
enforcement- even though the German legality principle officially 
obliges them to intervene in such situations, and only the 
prosecutor - the attorney of state - is empowered to drop the case. 

" Boekhout van Solinge, Tim, Drugs and Decision-Making in the European 

Union. (Mets & Schilt Publ, .Amsterdam, 2002. 
c Bollinger, L., Report on Germany, in Dorn & Jamieson A. (eds.), Room for 

Manoeuvre 19-23 (Drugscope, London, 2000) and Bollinger, German National 

Report, in Dorn Dorn, N. (ed.), Comparative Case Study on the manner in which 

*ird pillar EU legislation is implemented within the Member States (Drugscope, 

London, 2001 (In Press). 
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5.2 Substantive Law Decriminalization 

Some EU Member States (Belgium, Spain, Italy, UK) have by 

substantive criminal law formally abolished punishments for 

obtaining, producing and possessing small amounts of cannabis for 

personal use.13 In spite of some political parties and many expert 

views Germany so far has refrained from such a move in order not 

to get in conflict with the US. 

5.3 Procedural Law Decriminalization 

Practically all EU Member-States have, by procedural criminal 

law, diminished the punishments for obtaining and possessing 

small amounts of all illicit drugs. In Germany, the Supreme 

Constitutional Court (Bundesverfassungsgericht) stipulated in 1994 

that users possessing small quantities must not be prosecuted.14 

Subsequently, however, the justice systems of the federal states 

were not able to strike a compromise regarding the threshold limits 

of'small amounts'. Consequently, the southernmost Federal States 

insisted on very low limits (e.g. six grams of street cannabis. 0.5 

grams of Heroin, 0.3 grams of cocaine, 0.2 grams of amphetamine 

and its derivatives), while the other Federal States have varying 

limits between 10 and 30 grams of cannabis. Paradoxically, this 

controversy will probably result in a future substantive law 

initiative by the federal government. 

Invariably these procedural law changes have made the law 

enforcement agencies more lenient, sometimes hardly enforcing the 

law at all. There are, of course, exceptions. For example, the 

Bavarian government strongly resisted the Federal Constitutional 

13 European Monitoring Center for Drugs and Drug Addiction, (EMCDDA), 

Drogen im Blickpunkt - Drugs in Perspective. Bi-monthly briefing at: 

www.emcdda.eu.int 
14 See, Korner, H. H., Die EntpSnalisierung und Entkriminalisierung von 

Cannabis-Konsumenten, in Bollinger, L.(ed.), Cannabis Science (Peter Lang 

Publ, Frankfurt am Main/New York, Paris, Vienna, 1997) 289-312; Nestler, 

Cornelius, Grundlagen und Kritik des Betaubungsmittelstrafrechts. in Korner 

1998, pp. 702-863, and Bollinger, L., Grenzenloses symbolisches Strafrecht. 

Kritische Jusliz :405-416(1994). 

http://www.emcdda.eu.int/
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Court decision of 1994 obliging prosecutors to nolle prosequi such 

cases, and the attorney general sometimes instructed the Bavarian 

police to intensify cannabis enforcement in sharp contrast to the 

other Federal States of Germany. Those in the political, 

administrative and judiciary systems who are opposed to the 

acceptance tendencies are looking for compensation. They have 

found functional equivalents of punishment by advancing 

substitute control and deterrence mechanisms, especially drug-

testing. So far, in Europe there is no drug testing in schools or at 

the work place. But in Germany, in spite of solid empirical 

evidencel5 repeated use of cannabis may lead to a permanent loss of 

one's driving license. 

6. MEDICALIZATION OF THE DRUG PROBLEM: LEGISLATIVE 

DEVELOPMENTS 

The medicalization hypothesis is reflected in several developments 

in Germany, and it can be similarly observed in Austria, Portugal 

and France.16 

The first German Narcotics Law of 1972 replaced the old Opium 

Law of 1920 that was amended under the Nazis in 1933 and 1934. 

The 1922 Narcotics Law served to implement the UN accords of 

1961 and 1971 and closely followed the criminal law prohibition 

paradigm. In the rationale for the new Bill, much of the US rhetoric 

was repeated. It was, without explicit reference to any scientific 

evidence, assumed that cannabis use could be addictive, could 

cause psychoses and could invariably be the stepping stone or 

gateway to harder drug use. 

In 1981 the Narcotics Law was modified considerably and with 

much ambiguity. On one side, the declaration and escalation of the 

See. Robbe. H.. Cannabis and Car Driving, in Bollinger Cannabis Science 

•Peter Lang Publ, Frankfurt am Main/New York, Paris, Vienna, 1997) 127-138, 

ami Grotenhermen, Franjo and Karus, Michael (eds.) 

Cannabis. (Springer Publ, Strassenverkehr und Arbeitswelt. Recht - Medizin - 

Politik. Berlin/New York, 2002). 

* Information concerning other EU member states is lacking 
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US drug war and increasing activities of foreign drug traffickers 

from particular named problem areas - such as Turkey - led to calls 

for a rigorous sharpening of the German law. Punishment 

maximums were raised from four to five years of imprisonment for 

simple drug offences and from ten to fifteen years for those defined 

as dangerous acts. By way of comparison, having killed somebody 

by negligent behavior was only punishable by imprisonment for a 

term up to 5 years, which most of criminal law scientists consider 

to be a clear case of disproportionality. On the other hand - in a 

parliamentary compromise - a new principle, labeled "therapy 

instead of punishment', was established for addicted drug 

offenders. Although in its implementation this really meant 

punishment as well as forced therapy, it symbolically marked a 

paradigm shift away from institutionalization and toward the 

acknowledgment of medical considerations. Subsequently, 

enforcement practices directed at addicted offenders have been 

moderated considerably, while everyday judicial practice has 

become more lenient in awarding lesser punishments and granting 

probation. 1? 

Despite these changes, however, the 'carrot-and-stick' ambiguity in 

the law persisted. The increasingly undeniable failure of the 'war 

on drugs' that was officially declared in Germany in 1991 through 

a federal program, which was somewhat less militant than that 

found in the US, did not lead to any fundamental rethinking of 

policy but rather to a strategy of 'more of the same'. This time the 

magic words by which politicians and the media enhanced 

collective fears and pressurized the legislature were 'organized 

crime'. The term was imported into Europe in response to the 

increasing US political rhetoric, language used in the UN 

convention of 1988    and by some EU measures demanding more 

1 See, Bollinger, L., Therapy instead of Punishment for Drug Users - Germany 

as a Model? 8 European Addiction Research 282 (2002) and Egg, R., 

Drogenmissbrauch und Delinquenz. Schriftenreihe der Kriminologischen 

Zentralstelle. (KrimZ, Wiesbaden, 1999). 

' See, Albrecht, Hans.JOrg, Internationales Betaubungsmittelrecht und 

internationale Betaubungsmittelkontrolle, in Kreuzer, Arthur, Handbuch des 

Betaubungsmittelstrafrechts (Beck Publ, M. Mtinchen, 1998), 653-699, and 

United Nations, Commentary on the United Nations Convention Against Illicit 



DRUG POLICY AND DRUG LA W 69 

control and criminalization (money laundering, precursor 

substances) and harsher punishments (higher mandatory minimums 

and asset forfeiture). Therefore in the 1992 Narcotics Law 

Amendment [the 1993 Money Laundering Law) and 1994 

Precursor Substances Law], drug laws were enhanced by both 

criminal and administrative law measures. In addition, police and 

other enforcement and control resources were once again 

increased. 

As it turned out, the toughening of laws and the attempt to 

implement them by increasing the pertaining policing resources 

had as little effect on international drug trafficking in Germany as 

in the other countries. That fact was stubbornly ignored regarding 

the increasing involvement of foreigners in drug trafficking on 

German territory, the appearance of rackets, Mafia and 

international ethnic movements, now often resulting in dangerous 

shoot-outs and armed conflicts. These were not just typical 

symptoms of drug demand and supply, but rather phenomena 

intricately intertwined with Germany having actually become a 

target of international labor migration and political fugitives from 

many areas of the world. Also the globalization process was well 

under way. Given these circumstances, it was futile to believe - or 

cynical to ask the voters to believe - that sharpened drug laws 

could have any positive influence on these larger trends. 

Consequently, drug supply soared in spite of the increased 

forfeitures of illegal imports and transports. Due to refined 

techniques utilized in the rackets and the ethnic isolation of gangs, 

police found it impossible to increase the number of real kingpins 

who were being caught in spite of a multiplication of police forces 

and legal instrurfients, such as undercover enforcement, crown 

witness privileges, use of agents provocateurs, eavesdropping, etc. 

Ultimately law enforcement agencies resorted to apprehending 

rather small-scale drug peddlers. About 80 percent of the 

traffickers sentenced to relatively high prison terms have been low 

Traffic in Narcotic Drugs and Psychotropic Substances (United Nations, New 

York:, 1998). 
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category dealers of cannabis. I9 On the other hand, the treatment 

system was strengthened by a 1992 amendment to the Narcotics 

Law that provided for faster nolle prosequi procedures and easier 

access to drug treatment, as well as counting treatment time toward 

prison time, so long as there has been no relapse. By another 

amendment of the Narcotics Law in 1994, methadone treatment 

was to be regulated, even though the judiciary had already made it 

clear in 1979 and 1991 that it was legal when medically 

supervised. 

Increasingly, either reaching a verdict or actually doing time is 

deferred when the perpetrator agrees to undergo maintenance or 

withdrawal treatment along with some kind of drug therapy -either 

long-term inpatient or outpatient care. Practically all perpetrators 

accept to undergo treatment. The proportion between in- and out-

patient treatment was originally about 90 percent to 10 percent and 

is now the inverse. This system is highly evolved in Germany and 

Austria and has recently been adopted in Portugal, Spain and 

Belgium. 

6.1 Other Developments 

Other activities have also contributed to the movement toward the 

medicalization paradigm. In 1993 and again in 1994, both the 

Federal States of Hessen and Hamburg initially failed with their 

initiatives to begin Heroin-dispensing programs. In 1993 the city of 

Frankfurt applied for a special permission to administer Heroin 

within the framework of a scientific study of long term addicts who 

could not be reached by methadone treatment,] which in Germany 

was monitored exclusively by private practitioners.! Even though 

the application was turned down by the federal authority, its impact 

on the public debate helped pave the way. for the change of law in 

2000 that finally allowed for Heroin dispensing-programs. Five I 

model programs have been instituted under scientific surveillance I 

since 2001. I 

19 Hellebrand, Johannes, Die Gerichte in Betaubungsmittel-Strafverfahren, in 

Kreuzer Arthur, Handbuch des Betaubungsmittelstrafrechts (Beck Publ, M. 

Munchen, 1998), 1998, pp. 1246-1300. 
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Also, in 1993 the city of Frankfurt, based on expert briefs reached 

an informal consensus among an influential prosecutor, medical 

experts, and city administrators that allowed for the operation of 

drug injection rooms. At the same time, in other parts of Germany 

this act was considered to be a punishable offense due to a different 

interpretation of the law (those who provided these drugs in this 

manner would be considered accessories). After much controversy, 

in 2000 the new German coalition ended the controversy by 

passing a law allowing safe injections rooms. Except for two 

(Bavaria, Baden-Wttrttemberg), all federal states have 

implemented such facilities. There are now around 50 such 

premises in Germany.21 

Certain institutional and organizational changes can also be 

interpreted as indicators that social change is heading in the 

direction of medicalization of the drug problem. For example, in 

1994 the German Society for Drug and Substitution Medicine (now 

named as the German Society for Addiction Medicine DGS) was 

founded. In 2000, a new journal, Suchttherapie {Therapy of 

Addiction), appeared in the market. This publication was decidedly 

positioned against the traditional Suchtgefahren {Dangers of 

Addiction). The latter in turn then moderated its political position 

by renaming itself Sucht {Addiction). Another example is provided 

by the 'Deutsche Hauptstelle gegen die Suchtgefahren' (DHS), 

recently renamed 'Deutsche Hauptstelle fur Suchtfragen'. This is a 

politically important national umbrella organization, comprised of 

all government institutions and NGOs in the area of licit and illicit 

drugs, and one that functions as an interest group. This same group 

used to be very influential in supporting prohibition. More recently, 

they have come to the conclusion that there has to be a fundamental 

change in drug policy. This was signified by renaming the 

organisation. The DHS is now lobbying for a government or 

parliamentary expert commission to look into this matter. 

20 Bellinger, L., Gesundheitsvorsorge fuer Heroinabhangige strafbar? Jiiristische 

Arbeitsblaetter 292-299 (1991). 
21 European Monitoring Center for Drugs and Drug Addiction, (EMCDDA), 

Drogen im Blickpunkt - Drugs in Perspective. Bi-monthly briefing at: 

www.emcdda.eu.int (2004). 

http://www.emcdda.eu.int/
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An ambiguous role has been played by recent initiatives of tl 

German Medical Society for Medical Cannabis (ACM). They ha1 

legitimately argued for the legalization of undeniably effects 

medication options for certain illnesses. This call has certain 

contributed to making the cannabis discourse more rational and 1 

policy leaders regarding cannabis more seriously. But there is ah 

a risk involved: in case medical cannabis is legalize! 

prohibitionists will then argue that medicinal drugs cannot at tr 

same time be recreational drugs. 

6.2 The Rise of the Acceptance Paradigm 

For the time being, the general public and legislators do not seer 

to be ready to accept a libertarian approach to drug use. Howevei 

some studies have indicated that there may be a growin 

acceptance of that possibility. At present the main content o 

acceptance policy is harm reduction by any possible means. O 

course, the preferred form of harm reduction would be legalizatioi 

with all kinds of administrative regulations for general consume 

protection as well as for the protection of minors and people wh< 

are mentally unfit. For now, however, lesser degrees of ham 

reduction will suffice. Most of these may be gradually replaced b\ 

more adequate solutions in the future. 

The Netherlands' model for controlled availability of cannabis anc 

cocaine is the foremost example for the acceptance paradigm 

Support for this model or even for the Swiss approach is increasing 

in the serious media, though the popular press and other mass 

media sometimes still indulges in exposing prominent persons who 

consume cocaine. 

In Germany, needle exchange initiatives were started privately and 

informally by courageous NGOs as early as 1985. In a few cases 

there was prosecution of the providers because they were of 

accessories to those possessing drugs, although there has never 

been a conviction for that charge in such a case. In 1992 the 

practice was legalized, however, and needle exchange programs 

have been running smoothly all over Germany ever since. In 1998 
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needle exchange programs were started in two prisons taking the 

form of scientific field studies. Since their positive outcome has 

been shown,22 it has been decided to continue and expand these 

programs. No new law is necessary for that expansion to occur. 

In 1994 the Federal Constitutional Court reached a decision 

obliging prosecutors to stop enforcement in cases of small 

quantities for personal use. Even though cannabis was by no means 

legalized, this decision had a great impact on public perceptions of 

cannabis use as not being dangerous and therefore as acceptable. In 

1994 two of the federal states (Hessen and Schleswig-Holstein) 

suggested legally dispensing cannabis, either in specialized 'coffee 

shops' like those in the Netherlands or in pharmacies on the basis 

of a license system. Both motions were turned down, but the fact 

that they were even considered had an influence on the debate. 

As mentioned above, Heroin dispensing programs and safe 

injection rooms were legalized in 2000. These measures are 

institutionally centered in the medical sphere. Yet, in the 

perspective of the acceptance paradigm these measures mark a 

transition toward legalization as their intention is harm reduction. 

One very efficient measure is practiced in the Netherlands and in 

some places in Germany: Drug-checking. Users can deliver a tiny : 

sample of their substance to a laboratory and have it tested as to its 

content and concentration. This practice is known to have saved 

lives, as very often intravenous Heroin users overdose because of 

not knowing the concentration of the black market substance. The 

practice has also proven very helpful for ecstasy users at raves and 

bouse parties. In Germany and Italy the practice is not officially 

accepted yet.23 The majority of prosecutors still holds the opinion 

~ StSver, Heino, Risk Reduction for Drug Users in Prison - Encouraging Health 

Promotion for Drug Users within the Criminal Justice System., Utrecht/NL: 

Trimbos Institute <www.trimbos.nl> (2001). 

~ Schroers, Artur, Monitoring - Drogentrendforschung auf der Basis von 

Drogenanalysen (Drug checking) am Beispiel des Ecstasykonsums zum Zwecke 

4a GesundheitsfBrderung in Jugendkulturen. (Bremen University Dissertation, 

2000), Bellinger, L. & Burkhardt, S., MDMA: Das Recht auf 

Qualitatsbestimmung  und  therapeutischen  Gebrauch,   in  Neumeyer,   J.   & 

http://www.trimbos.nl/
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that this service is punishable as it violates Sect. 29 Para. 1 No.3 

(possession) drug use). However, in two German citi (Amtsgericht 

Berlin Tiergarten 1998) the courts have refused apply this law. 

arguing that the people operating the drug checkin service are 

intending to extinguish the substance after checking. And 

increasingly prosecutors are silently tolerating these practices while 

in some cities such services operate secretively. Since Mr. Korner. 

the leading commentator on the German narcotics law, as well as a 

growing number of legal scientists, like the instant author, are 

supporting the liberal interpretation of the law. We hope that this 

practice will probably be legalized in Germany too. In Austria there 

is one such program now under official scientific scrutiny. 

Another facet of harm reduction is everyday practice in the 

Netherlands and at the same time bears the risk of punishment in 

some regions of Germany: the operation of 'sleep-ins' for wayward 

intravenous drug users. These services for free and protected 

overnight stay are usually operated by informal initiatives or in 

somewhat of a 'grey zone' by NGOs. Punishment in Germany could 

be based on the perpetration of tolerating unlicensed injections 

within the premises. This feature is either not punishable in other 

member-states of the EU or will probably officially be de-

criminalized in the near future. 

Last but not least, it should be mentioned that there are local, 

regional and national service organizations for drug users and for 

supporters of legalization. The main national NGO in Germany is 

called 'Akzept e.V.' (Association for Accepting Drug Use). 

Another NGO is called 'Junkies, Ex-users and Substitution 

Patients - JES - alluding to 'yes!' 

Schmidt-Semisch, H., Ecstasy - Design fuer die Seelel (Freiburg, 1997) 217-

232, and Bollinger, L., Gesundheitsvorsorge flier Heroinabhangige strafbar? 

Juristische Arbeitsblaetter 292-299 (1991). 
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7. CONCLUSION 

In this paper, we have tried to sketch a theoretical concept, 

consistent with a wider sociological and socio-psychological 

context, and apply it to the field of drug use and control. The 

question of why people use drugs, why some abuse them and 

become addicted, why some are criminalized and de-socialized 

while this does not happen to others have not been discussed. It is 

difficult to theorize when the whole context wherein theorizing 

takes place is moving so fast and the determinants of such 

movement have to do with power and politics rather than with 

insight, science, and reason. 


