
NOTES AND COMMENTS 

REFORMS IN THE LAW RELATING TO 

CHILD SEXUAL ABUSE IN INDIA - A CIRCUITOUS 

JOURNEY FROM SUDESH JHAKU TO SAKSHI? 

1.  INTRODUCTION 

A student of criminal law may recall the 1996 judicial dictum of 

the High Court of Delhi in Sudesh Jhaku v. K.C.J.1 (hereinafter 

Sudesh Jhaku), a case exhibiting disgusting sexual proximity of a 

well-educated and highly placed bureaucrat with his minor 

daughter and response of the Delhi High Court thereto. One may 

also recall the post-1997 untiring efforts and zeal of Sakshi, a 

voluntary organization rendering medico-psycho-legal assistance to 

victims of sexual abuse and harassment, to, through judicial 

process, bring appropriate reforms in the law relating to child 

sexual abuse. Sakshi's efforts commenced in 1997 to seek a 

progressive interpretation from the constitutional law courts, after a 

series of orders from the Supreme Court of India3 and a set of 

proposals for reforms solicited from the Law Commission of 

India,4 of the law relating to child sexual abuse came to halt in 

2004, when the apex court, like the Delhi High Court, opined that 

it is for the Legislature, and not for the judiciary, to bring reforms 

' 1998 Cri.L.J. 2428 (Delhi). Cri. R. No. 101 of 1996. Decided on May 23, 

1996. 
2 Sakshi v. Union of India, Writ Petition (Cri.) No. 33 of 1997. Decided on 

August 9, 1999. 

•' For order of the Supreme Court see Sakshi v. Union of India, (1999) 6 SCC 

591. For other details of the petition; subsequent events, and 'precise issues' 

raised by Sakshi, see Law Commission of India, One Hundred and Seventy 

Second Report on Review of Rape Laws (Government of India, 2000), para. 1. 

2.1-1.1.4and 1.2-1.2.2. 
1 See, Law Commission of India, One Hundred and Seventy Second Report on 

Review of Rape Laws (Government of India, 2000). 



CHILD SEXUAL ABUSE 93 

in the law.^ The instant note endeavors to outline the road map and 

to sketch the suggested paradigm of law. 

2.   JOURNEY FROM SUDESH JHAKUTOSAKSHI: 1996 TO 2004 

In the Sudesh Jhaku case the Delhi High Court was urged to resort 

to a progressive judicial interpretation to 'penetration' and 'sexual 

intercourse', appearing in sec. 3756 of the Indian Penal Code, 1860 

(IPC), and thereby to inflict severe punishment on the erring father, 

K.C.J., who in a perverted and disgusting manner sexually abused 

his minor daughter.7 The High Court, in the backdrop of the 

""" Sakshi v. Union of India & Ors. [with Smt. Sudesh Jhaku v. Narender Verma & 

Ors.], AIR 2004 SC 3566. Decided on May 26, 2004. 
6 Sec. 375. IPC, reads: 'Rape - A man is said to commit "rape" who, except in 

the case hereinafter excepted, has sexual intercourse with a woman under 

circumstances falling under any of the six following descriptions: - 

First: - Against her will. 

Secondly: -without her consent. 

Thirdly: - With her consent, when her consent has been obtained by putting her 

or any person in whom she is interested in fear of death or of hurt. 

Fourthly: -With her consent, when the man knows that he is not her husband, 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married. 

Fifthly: - With her consent, when, at the time of giving such consent, by reason 

of unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she gives consent. 

Sixthly: - With or without her consent, when she is under sixteen years of age. 

Explanation:  -  Penetration  is sufficient to constitute the sexual  intercourse 

necessary to the offence of rape. 

Exception: -Sexual intercourse by a man with his wife, the wife not being under 

fifteen years of age, is not rape.' 

Facts of the case as narrated in the reported decision, in brief, were: A father of 

three daughters, an Under- Secretary in the Ministry of Home Affairs, used to 

take his youngest daughter (of about six years) to his office and from there to a 

hotel in the evenings. There he, along with his other colleagues, in company of 

the girl, used to consume alcohol and watch 'blue films'. During watching the 

films, the father would make his daughter to consume alcohol, remove her 

clothes, and thrust his fingers in her vagina and anus. At home also he used to, 

after stupefying his other two daughters and the wife and consuming alcohol with 

some 'white tablets', bring the youngest daughter to the drawing room. Then he 

would make himself naked and the daughter too and make the daughter to suck 

his penis. The CBI under sections charged the father 376 (punishment for rape), 
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peculiar facts of the case, was invited to deliberate upon: is Tape', 

as defined in sec. 375, IPC, confined only to penile penetration of 

vagina?; what about penetration of a bodily orifice (vagina, anus, 

or mouth) by a penis or other part of the body, or by an object?; 

would it fall within the meaning of words 'sexual intercourse' and 

•penetration' as used in sec. 375, IPC? 

Arun   Jaitley,   former   Union  Law  Minister,   representing  Smt. 

Sudesh   Jhaku,   argued   that   the   wordk   'sexual   intercourse' 

[appearing in sec. 375, IPC] and 'carnal intercourse' [used in sec. 

377,   IPC8],   read   in   conjunction   with   the   common   word 

'penetration', in the absence of statutory definition, should be 

interpreted to mean that where a male with the consent of the ; 

woman penetrates any part of his body into any part of her body j 

other than her vagina, then he commits an offence punishable j 

under sec. 377 of the Penal Code but where he so penetrates into j 

any part*orf her body including vagina without her consent then he ■ 

commits an offence punishable under sec. 376 of the Code. In the 
alternative, he contended, that even if sec. 377 is taken to be \ 

1
 confined only to the acts of sodomy, buggery and bestiality, the j 
position with regard to 'rape' is bound to remain materially the i 

377 (unnatural offences), 354 (outraging modesty of a woman). & 366-A 

(seducing a minor girl for illicit intercourse) r.w. 109 (abetting an offence). 

However, the Additional Sessions Judge charged the father under sections 354, 

377 and 506 (punishment for criminal intimidation) of the IPC and his 

colleagues under sections 354 and 377, IPC. The mother of the child, on whose 

complaint the case was registered, however, was not satisfied with the charges 

slapped on her husband. She urged that he, in addition to the above-mentioned 

charges, be charged under section 376 and 366-A, IPC. For comments on the 

Sudesh Jhaku case, see K. I. Vibhute, Sexual Violence against Children and the 

Indian Penal Code: Proposals for Reform, 22 Del. L. Rev. 21 (2000). Also see K. 

I. Vibhute, 'Rape' and the Indian Penal Code at the Crossroads of the New 

Millennium: Between Patriarchiast and Gender Neutralist Approach, 43 J.I.L.I. 

25(2001). 

Sec. 377, IPC, reads: 'Unnatural offences -Whoever voluntarily has carnal 

intercourse against the order of nature with any man, woman or animal, shall be 

punished with imprisonment for life, or with imprisonment of either description 

for a term which may extend to ten years, and shall also be liable to fine. 

£.Y/?/a>7tfr/ort-Penetration is sufficient to constitute the carnal intercourse 

necessary to the offence described in this section.' 
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same and therefore, where a male penetrates any part of his body or 

any foreign object, like say a stick or a bottle, into a woman's 

vagina without her consent, it amounts to Tape' within the meaning 

of sec. 375 of the Code.9 

Relying heavily upon phraseology of sections 375 (rape) and 377 

(unnatural offences) of the Penal Code along with 'Explanations' 

thereof and perceiving that the definition of 'rape' incorporated in 

the IPC is solely premised on the Common Law of England, Jaspal 

Singh, J., speaking^fbr the Delhi High Court, held that the words 

"sexual intercourse "and 'penetration' can not be interpreted to 

bring within their fold-the vaginal penetration by fingers or any 

other object. His Lordship, justifying his stand, observed: 

The Cdurt has to see that the thing charged is an 

offence within the plain meaning of the words used 

and must not strain the words. To put it in other 

words, the rule of strict construction requires that 

the language of a statute should be so construed that 

no case shall be held to fall within it, which does 

not come within the reasonable interpretation of the 

statute. It is also a cardinal principle that in 

construing a penal statute, in case of doubt, the 

construction favourable to the subject should be 

preferred. If I go by the suggestion of [Mr. Jaitely] I 

will be acting against these very well established 

principles.10 

However, realizing the shock, trauma and long-term psychological 

damage to a minor victim of vaginal penetration otherwise than 

with penis or oral intercourse, the High Court opined that it is for 

the Legislature and not for the judiciary to give wider interpretation 

to the words 'sexual intercourse' and 'penetration'. 

See, Sudesh Jhaku v. K.C.J., supra n. 1, para. 5. ' 

Ibid., para. 22. 
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In 1997 Sakshi, plausibly perturbed by the dictum of the Delhi 

High Court in the Sudesh Jhaku case, through a PIL writ petition," 

urged the Supreme Court to issue an appropriate writ or direction 

declaring, inter alia, that 'sexual intercourse' as contained in sec. 

375, IPC, shall include 'all forms of penetration' [such as 

penile/vaginal; penile/oral; penile/anal; finger/vaginal; finger/anal 

penetrations and object/vaginal penetration]. The 'precise issues' 

submitted by Sakshi to the apex court for its consideration were: 

1. Would it, having regard to the widespread prevalence of 

child sexual abuse, not be appropriate to include all 

forms of penetration such as penile/vaginal penetration, 

penile/oral penetration, penile/anal penetration, 

finger/vagina and finger/anal penetration and 

object/vaginal penetration within the meaning of the 

expression 'penetration' in the Explanation to sec. 375 

of the IPC? 

2. Is it not wrong to classify the penetrative abuse of a 

child below the age of 12 as unnatural offence under 

sec. 377, IPC, or as outraging the modesty of a woman 

under sec. 354, IPC, depending upon the 'type' of 

penetration ignoring the 'impact' on such child? 

3. Is it not wrong to continue to treat non-consensual 

penetration upon such a child as offence under sec. 377, 

IPC. on par with certain forms of consensual 

penetration (e.g. consensual homosexual sex) where 

consenting party can be held liable as an abettor or 

otherwise? 

1' Sakshi v. Union of India, supra, n. 2. 

Sec. 354, IPC, says, 'Assault or criminal force to woman with intent to outrage 

her modesty- Whoever assaults or uses criminal force to any woman, intending to 

outrage or knowing it to be likely that he will thereby outrage her j modesty, shall 

be punished with imprisonment of either description for a term which may extend 

to two years, or with fine, or with both.' 
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The apex court, by its order dated January 13, 1998, directed the 

Fifteenth Law Commission of India to communicate its response to 

these 'precise issues'. The Law Commission, however, on July 28, 

1998 filed an affidavit setting out in extenso the relevant portions 

of its 156th Report. Convinced by the fact that the 156th Report has 

not addressed itself to the 'precise issues' raised by Sakshi and its 

(the Law Commission's) recommendations that penile/oral 

penetration and penile/anal penetration be covered by sec. 377, 

IPC, and that the present sec. 354 of the Penal Code is adequate 

enough to bring in its ambit the finger penetration and object 

penetration into vagina or anus, are not in tune with the issues 

raised by Sakshi, the Supreme Court again on August 9, 199913 

directed the Fifteenth Law Commission 'to examine the issues 

submitted by the petitioner [Sakshi] and examine the feasibility of 

making recommendations for amendment of the IPC or deal with 

the same in any other manner so as to plug the loopholes.'' 

The Fifteenth Law Commission, in its 172nd Report, after a careful 

review of the rape laws in vogue and intensive deliberations with 

Sakshi, recommended that 'all kinds of penetration' in the vagina, 

anus or urethra of another [whether by a part of human body or by 

an object] as well as oral sex, be brought within the purview of the 

terms 'penetration' and 'sexual intercourse', the key terms in the 

offence of 'rape'. It also recommended that the offence of 'rape' be 

substituted by the offence of'sexual assault'.15 

13 Sakshi v. Union of India, supra, n. 3. 
14 Ibid., pp. 592-93. 
15 Relevant part of the proposed sec. 375, IPC, defining 'sexual assault', having 

bearing on sexual violence against child, reads as under: 

"375. Sexual Assault: Sexual assault means - 

(a) penetrating the vagina (which term shall include the labia majora), the anus 

or urethra of any person with - 

i)    any part of the body of another person or 

ii)   an object manipulated by another person [except where 

such penetration is carried out for proper hygienic or 

medical purposes]; 

(b) manipulating any part of the body of another person so as to cause 

penetration of the vagina (which term shall include the labia majora), the anus 

or the urethra of the offender by any part of the other person's body; 
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It is equally interesting to note that the Law Commission, charged 

with its deep concern.for sexual violence against a child within its 

own family, like in the Sudesh Jhaku case, not only suggested that 

"sexual assault' on a victim by her "near relative' [such as father, 

grandfather or brother] or by any other person being in a position 

of trust or authority towards his victim be brought within the ambit 

of the Indian Penal Code but _it (such a sexual assault) also be met 

with rigorous imprisonment for a term not less than ten years (that 

may be extended to life imprisonment).16 

Further, it is interesting to note that the Law Commission has also 

recommended that a new section - sec. 376E17 captioned Unlawful 

(a) introducing any part of the penis of a person into the 

mouth of another person; 

(b) engaging in cunnilingus or fellatio; or 

(c) continuing sexual assault as defined in clauses (a) to (d) 

above in circumstances falling under any of the six 

.following descriptions: — 

Sixthly- With or without the other   person's consent, when such other 

person is under sixteen years of age. 

Explanation:   Penetration to any extent is penetration for the purposes of this 

section. 

See, Law Commission of India, One Hundred and Seventy Second Report on 

Review of Rape Laws, supra, n. 4, para. 3.1.2. 
16 See, the recommended sec.376 (1). Ibid., para. 3.2.3. • 
17 

The proposed sec. 376 E reads as: "376E. Unlawful sexual contact - (1) 

Whoever, with sexual intent, touches, directly or indirectly, with a part of the 

body or with an object, any part of the body of another person, not being the 

spouse of such person, without the consent of such other person, shall be 

punished with simple imprisonment for a term which may extend to two years or 

with fine or with both. 

(2) Whoever, with sexual intent, invites, counsels or incites a young person to 

touch, directly or indirectly, with a part of the body or with an object, the body 

of any person, including the body of the person who so invites, counsels or 

incites, or touches, with sexual intent, directly or indirectly, with a part of the 

body or with an object any part of the body of ayoung person, shall be punished 

with imprisonment of either description which may extend to three years and 

shall also be liable to fine. 

(3) Whoever being in a position of trust or authority towards a young person or 

is a person with whom the young person is in a relationship of dependency, 

touches, directly or indirectly, with sexual intent, with a part of the body or with 

an object, any part of the body of such young person, shall be punished with 



CHILD SEXUAL ABUSE 99 

Sexual Contact- criminalizing a non-consensual 'touch', with any 

part of body or an object, 'with sexual intent' to 'any part of the 

body" of a 'person' as well as of a 'young person' (i.e. below sixteen 

years), be inserted in the Penal Code. It also recommended that 

"such' 'touch' to a 'young person' by a person 'in a position of trust 

or authority' [towards such a 'young person'] be treated as an 

aggravated form of sexual violence and an imprisonment, with or 

without fine, for a term up to seven years be provided therefore. In 

the light of these changes, the Law Commission, however, 

recommended deletion of the existing sec. 377 from the Penal 

Code. 

Sakshi, recalling the hitherto trend exhibited by criminal law 

agencies and courts1 in treating a non-penile/vaginal penetration as 

either 'unnatural act' contrary to sec. 377, IPC [unnatural offence| 

or/and an act 'outraging the modesty of a women' contrary to sec. 

354, IPC, and not as 'rape' under sec. 375, IPC [r.w. sec. 376, IPC] 

and the untold trauma of, and impact on, a victim of sexual abuse 

caused by the non-penile/vaginal penetration, inter alia, urged, 

through a SLP,19 the Supreme Court, through progressive 

interpretation of provisions dealing with "sexual violence' in 

general and 'rape' in particular, to: 

1. declare that the expression 'sexual intercourse' contained in 

sec. 375 of the IPC includes all forms of penetration such as 

penile/vaginal penetration, penile/oral penetration, 

penile/anal penetration, finger/vaginal and finger/anal 

penetration and object/vaginal penetration, and 

2. direct, through an appropriate writ, order or direction, the 

Union of India, the Union Ministry of Law & Justice, and 

imprisonment of either description which may extend to seven years and shall 

also be liable to fine. 

Explanation:   'Young person' in this sub-section and sub-section  (2) means a 

person below the age of sixteen years." See ibid., paras. 3. 5.1 and 3. 6. 
1 For example see, Sudesh Jhaku v. K.C.J., supra n. 1. 

Sakshi v. Union of India & Ors. [with Smt. Sudesh Jhaku v. Narender Verma & 

Ors.], supra, n. 5. 
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the Commissioner of Police, New Delhi, to register all the 

cases of 'sexual violence' falling within the above 

contended broad interpretation of 'sexual-intercourse' as 

offences under sec. 375, 376 and 376A to 37.6D of the IPC. 

Sakshi, on direction of the apex court, formulated, inter alia, the 

following issues for consideration of the apex court: 

1. Does the term 'sexual intercourse' appearing in sec. 375 

of the IPC, in the backdrop of the increasing instances 

of child sexual abuse and the legislative intent of sec. 

376 (2) (f), IPC, dealing with 'child rape', take into its 

sweep all forms of non-penile/vaginal penetration [such 

as penile/oral penetration, penile/anal penetration, 

•finger/vagina & finger/anal penetration, and 

object/vaginal penetration], and does the expression 

'penetration', appearing in Explanation to sec. 375 of the 

Code, consequentially, warrant clarification? 

2. Does treating sexual abuse by 'type' of a non-

penile/vaginal 'penetration' of a child below the age of 

12 years, overlooking 'impact' thereof on such a child, 

as either an 'unnatural offence' [under sec. 377, IPC] for 

penile/oral penetration and penile/anal penetration or as 

'outraging the modesty of a woman' [under sec. 354, 

IPC] for finger penetration or penetration with an 

inanimate object, justify? 

3. Does treating a non-consensual penetration of a child 

under the age of 12 as offence under sec. 377, IPC, on 

par with certain forms of consensual penetration (such 

as consensual homosexual sex), wherein a 'consenting 

partner' is held liable as an abettor or otherwise, justify j 

continuity?, and 

4. Does the prevalent narrow interpretation of 'rape', 

bringing only the cases of non-consensual 

penile/vaginal penetration within its ambit, adversely 
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affect the sexual integrity & autonomy of women and 

children and thereby violate their fundamental right 

guaranteed under art. 21 of the Constitution of India? 20 

With a view to combating the increasing incidences of child sexual 

abuses by non-penile/virginal penetration and appealing the apex 

court to offer a progressive interpretation to 'sexual intercourse' 

and 'penetration', Sakshi argued that: 

1. A narrow interpretation of 'sexual intercourse' and 

'penetration' is not only unjustified in, and incompatible 

with, me contemporary understanding of 'rape' [as a sexual 

assault intending to humiliate a woman by disregarding her 

sexual integrity & autonomy, in violation of art. 21 of the 

Constitution] but also defeats :the very legislative intent of 

the Criminal Law (Amendment) Act, 1983 that, inter alia, 

inserted sub-section 2(f) in sec. 376 of the Penal Code to 

punish a person guilty of committing 'rape' on a girl below 

12 years of age. 

2. Rape, as perceived by the emerging feminist legal theory, is 

an experience of humiliation and degradation rather than an 

outdated notion of penile/vaginal penetration. Criminal law 

agencies, by restricting an understanding of rape in terms of 

non-consensual penile/vaginal penetration, reaffirm the 

view that rapists treat rape as forced sex and not sexual 

violence. 

3. The expressions 'sexual intercourse' and 'penetration', the 

terms that are not 'defined' in the Penal Code, are subject to, 

and capable of, judicial interpretation. 

4. Such a narrow interpretation is not only contrary to the 

contemporary understanding of sexual violence all over the 

world but also allows criminals to go unscathed on mere 

technicalities of law. It, in ultimate analysis, also denies a 

10 For other issues, see ibid., para. 9. 
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majority of 'victims' of sexual violence-women & children-

access to adequate legal redress. 

5. The respondents, by treating a non-penile/vaginal 

penetration as either an 'unnatural offence' [under sec. 377, 

IPC] or an offence 'outraging modesty of a woman' [under 

sec. 354, IPC], have not only failed to take into 

consideration the legislative intent of sec. 377, IPC, which 

clearly intends to punish 'homosexual' behavior and certain 

forms of private sexual relations perceived as immoral, but 

have, in violation of articles 14 and 21 of the Constitution, 

also wrongly and arbitrarily strained the language of sec. 

377, IPC. 

6. Such an arbitrary and narrow interpretation of sees. 375 & 

376 render the effectiveness of redress provided under sec. 

376(2)(f), IPC, meaningless in violation of art. 15(3) of the 

Constitution. 

7. The Union of India, which has ratified respectively in 

December 1993 and August 1993 Convention on the Rights 

of the Child (1989) and United Nations Convention on the 

Elimination of All Forms of Discrimination Against Women 

(1979) and thereby created a 'legitimate expectation' that it 

would 'adhere' to those international commitments, has, by 

imposing, through its criminal law agencies, restrictive 

interpretation to 'rape', violated its international 

commitments. 

However, the Union of India (and other respondents), opposing 

such a progressive plea, advanced, inter alia, the. following counter 

arguments: 

1. Doubting Sakshi's argument that the respondents plea that 

they (respondents) are letting the persons guilty of child 

sexual abuse to go with lesser offences by prosecuting them 

under sec. 377 of the Code, the respondents argued that 

'penetrations' other than penile/vaginal penetration, which 
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are most unnatural forms of perverted sexual behaviour, are 

treated, under sec. 377. as serious sexual offences of 

unnatural nature and are, therefore, subjected to punishment 

as severe as that provided for 'rape' [under sec. 376]. Child 

sexual abuse of any nature, other than penile penetration, is, 

therefore, unnatural and is to be dealt with under sec. 377 

and not under sec. 375/376. IPC. And provisions of sees. 

375, 376 and 377 of the Penal Code are not violative of 

fundamental rights guaranteed under arts. 14, 15(3) and 21 

of the Constitution. 

2. Recalling the hitherto judicial pronouncements holding that 

a penile/vaginal penetration is essential to hold a person 

guilty of rape, it was argued that a writ petition under art. 

32 of the Constitution, is not maintainable to reverse earlier 

judicial dicta on the "supposed ground' that a restrictive 

interpretation has been given to certain provisions of a 

statute. 

3. A reading of 'international commitment' in international 

instruments, and its assimilation in the municipal law, 

arises only in the absence of municipal law. Such an 

international instrument may operate as a source for 

formulating a 'guiding principle' in 'reading' a fundamental 

right. Similarly, post-law ratification of an international 

instrument does not render a municipal law in vogue ultra 

vires to the instrument even though [it municipal law] is 

inconsistent with the international instrument and the so-

called 'international commitment' arising therefrom. Tuning 

domestic law with a treaty obligation is in the realm of State 

policy and is, therefore, not enforceable in a court of law in 

India. 

4. No writ of mandamus is maintainable against the 

Parliament to mandate it to amend law or to bring it in 

accord with 'international obligation'. 
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The Supreme Court, on May 26, 2004, speaking through S. 

Rajendra Babu, C.J. and G. P. Mathur, J., dismissing the SLP, 

refused to, by way of judicial interpretation, 'read' different forms 

of non-consensual [in case of a women] as well as consensual [in 

case of a minor child] non-penile/vaginal forms of 'penetration', 

[such as penile/oral penetration, penile/anal penetration, 

finger/vaginal, finger/anal penetration, and object/vaginal 

penetration] as acts of 'sexual intercourse' under sec. 375, IPC. It, 

thereby, also refused to, through judicial interpretation, expand the 

expression 'penetration' appearing in 'Explanation"1 of sec. 375, 

IPC. 

Quoting, with approval, opinion of the Law Commission of India 

that it may not be appropriate to bring all forms of non-

penile/vaginal penetration within the ambit of sec. 375 IPC, ' and 

recalling that during the last more than one hundred forty years of 

its survival the IPC has remained substantially unaltered and even 

sees. 375, 377 and 354 of the Code are not altered substantially, the 

apex court justified its stand thus: 

Sections 354, 375 and 377 IPC have come up for 

consideration before the superior courts of the 

country on innumerable occasions in a period of 

almost one and a half century. Only sexual 

intercourse, namely, heterosexual intercourse 

involving penetration of the vagina by the penis 

coupled with the explanation that penetration is 

sufficient to constitute the sexual intercourse 

necessary for the offence of rape has been held to 

come within the purview of section 375 IPC. The 

wide definition which the petitioner wants to be 

given to 'rape' as defined in section 375 IPC so that 

the same may become an offence punishable under 

section 376 IPC has neither been considered nor 

accepted by any Court in India so far. Prosecution of 

1 Law Commission of India, One Hundred and Fifty Sixth Report on the Indian 

Penal Code (Government of India, 1997), para. 9.59. 



CHILD SEXUAL ABUSE \ 05 

an accused for an offence under section 376 IPC on 

radically enlarged meaning of section 375 IPC as 

suggested by the petitioner may violate the 

guarantee enshrined in article 20(1) of the 

Constitution which says that no person shall be 

convicted of any offence except for violation of a 

law in force at the time of the commission of the act 

charged as an offence, nor be subjected to a penalty 

greater than that which might have been inflicted 

under the law in force at the time of the commission 

of the offence. 

The apex court also tried to defend, on some realistic as well as 

jurisprudential considerations, its reluctance to, resort to 

progressive interpretation of'sexual intercourse' and 'penetration'. It 

observed: 

An exercise to alter the definition of rape, as 

contained in section 375 IPC, by a process of 

judicial interpretation, and that too when there is no 

ambiguity in the provisions of the enactment is 

bound to result in good deal of chaos and confusion, 

and will not be in the interest of society at large. — 

Accepting the contention of the writ petitioner and 

giving a wider meaning to section 375 IPC will lead 

to a serious confusion in the minds of prosecuting 

agency and the Courts which instead of achieving 

the object of expeditiously bringing a criminal to 

book may unnecessarily prolong the legal 

proceedings and would have an adverse impact on 

the society as a whole. We are, therefore, of the 

opinion that it will not be in the larger interest of the 

State or the people to alter the definition of 'rape' as 

contained in  Section 375  IPC by a process of 

Supra, n.5, para 20. 
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judicial interpretation as is sought to be done by 

means of the present writ petition.23 

However, it is interesting to note that the apex court, relying upon 

some constitutional, jurisprudential, and interpretation rules, 

refused to concede plea of Sakshi for progressive interpretation of 

'sexual intercourse' and 'penetration", key expressions in the law 

rape and thereby to. inter alia, widen ambit of the law relating to 

child sexual abuse, admitted that 'the suggestions made by the 

petitioners" do not only "advance the cause of justice" but also 

serve 'the larger interest of society'. Recalling the increasing cases 

of child abuse and of rape, the Supreme Court stressed the need for 

an 'appropriate legislation in this regard'. 'We hope and trust', it 

observed, 'that the Parliament will give serious attention to the 

points highlighted by the petitioner and make appropriate 

legislation with all the promptness which it deserves'." 

i

 3. CONCLUSION 

Efforts of Sakshi to elicit a progressive interpretation to 'sexual 

intercourse' and 'penetration', key words in 'rape' law, with a view 

to enlarge the scope and ambit of penal law dealing with child 

sexual abuse, in the present opinion, should not be undermined as 

the Delhi High Court and the Supreme Court, relying upon rules of 

interpretation and a few constitutional and pragmatic inhibitions, 

refused to greet its effort with positive interpretation. There cannot 

be two opinions that its pursuance of the matter in the apex court 

and appropriate interventions in legal proceedings have, in ultimate 

analysis, led to progressive proposals for reform from the Law 

Commission of India and appeal from the apex court to the 

Parliament to make these proposals a legal reality. All these 

proposals, in fact, constitute a road map for the legislative action. 

Sakshi undoubtedly deserves appreciation for the outcome. What 

now remains to be seen is response and sensitivity of the 

Legislature to the appeal of the Delhi High Court and of the 

r' Ibid., para 22 & 26. 
-4  IU: 1     ----------- ">c 
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Supreme Court of India to bring appropriate reforms in the rape 

law and to the plight of hapless vulnerable victims of sexual 

violence. 

Criminal policy reflected in the suggested sec. 375. as outlined by 

the Fifteenth Law Commission, not only exhibits deep concern of 

the Law Commission towards the sexual violence against children 

from their relatives but it also hints at the need to have severe 

punitive sanction to combat sexual assaults on children by their 

own 'near and dear' ones. Similarly, the recommended sec. 376E. 

creating the offence of 'unlawful sexual contact", deserves a high 

appreciation. It, inter alia, provides for rigorous imprisonment for 

a term up to seven years for direct or indirect non-consensual 

'touching with sexual intent", with a part of the body or with an 

object, any part of the body of a 'young person", by a person, with 

whom such a 'young person" is in relationship of dependency. It 

also provides for an imprisonment for a term up to three years, if a 

person 'invites, counsels or incites' such a 'young person' to 'touch 

with sexual intent", directly or indirectly, his body with the part of 

the body of the young person or with an object. The proposed 

offence will not only supplement the existing sec. 354 of the Penal 

Code but will also effectively deal with perverted sexual assaults 

on child that do not amount either 'indecent assaults" or "sexual 

assaults'. 

Keeping in view the increasing incidences of sexual violence 

against children in India & the pertinent inadequacies of the 

existing legislative scheme devised under the Penal Code to deal 

with perpetrators of such assaults on minors, and recalling the 

spirit of art. 39(f) of the Constitution of India, requiring the State to 

'direct its policy towards securing that childhood and youth are 

protected against exploitation and against moral and material 

abandonment" as well as India's commitments under her National 

Policy for Children (1974) to take appropriate measures, inter alia, 

to protect children against cruelty and exploitation and under the 

UN Convention on Rights of the Child (1989) to protect children 
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from sexual exploitation, it is, as pleaded elsewhere by th author, 

high time for the Parliament of India to pay seriou attention to 

above proposals for reform suggested by the LaA Commission and 

to accord its seal of Legislative approval to ther not only to bring 

the Indian penal law relating to sexual violenc against children in 

tune with the current thinking but also to dee effectively with the 

perpetrators of sexual violence agains children. 

K. I. Vibhute 
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